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JUDGMENT SHEET

IN THE LAHORE HIGH COURT, LAHORE

JUDICIAL DEPARTMENT
JUDGMENT

R.S.A N0.69/2006

Ch. Muhammad Abdul Saleem VS. Mst. Aziza Khatoon (deceased)

(deceased) represented by represented by legal heirs, etc.
legal heirs

Date of hearing 13.09.24, 14.09.2024 and 20.09.2024.

Appellant by Mr. Muhammad Atif Amin, Ch. Zahid Saleem,

Mr. Rizwan Sarwar and Mr. Irfan Dawood, Advocates.

Respondents No.1(i) | Khawaja Haris Ahmad, Barrister Muhammad Hamza

to 1(ix) by

Afzal and Mr. Muhammad Hasham Wagar Butt,
Advocates.

Respondent No.2 by |Ch. Tanveer Akhtar, Addl. Advocate General.

Dr. Muhammad Irtaza Awan

Ch. Muhammad Igbal, J:- Through this Regular Second

Appeal, the appellant has challenged the vires of judgment &
decree dated 08.05.2006 passed by the learned District Judge,
Lahore who accepted the appeal of the respondents No.1 (i to ix),
set aside the judgment & decree dated 27.03.1996 passed by the
learned Civil Judge, Lahore and decreed respondents’ suit for

possession of Plot No0.90-F, Model Town, Lahore.

2. Brief facts of the appeal are that Mst. Aziza Khatoon,
predecessor-in-interest of respondents No.1(i to ix) filed a suit for
possession of Plot No.90-F, Model Town, Lahore, demolition of
unauthorized construction and recovery of Rs.3,41,000/- as
damages/compensation for use and occupation of the plot against

Ch. Muhammad Abdul Saleem/predecessor-in-interest of the
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appellants/defendants with the contention that she purchased the
suit plot/property from the Settlement Department/defendant
No.2 through an open auction in the year 1960 against
consideration of Rs.20,700/-. After confirmation of auction, PTO
N0.564637 was issued in her favour. The price of the plot was
paid on 20.04.1961 and thereafter PTD was issued in her favour
on 20.07.1961; That she filed an application to the Model Town
Cooperative Housing Society for her enrollment as its member
which was granted on 14.07.1963 and in this regard membership
certificate was issued but due to some family circumstances, she
could not raise construction over the said plot; That on
11.04.1983, the wife of Ch. Muhammad Abdul Saleem/defendant
No.1 attempted to encroach upon the said plot but she could not
succeed. Defendant No.1 got lodged FIR against the some of the
plaintiffs but after investigation the said FIR was found false. The
husband of the plaintiff also got registered a criminal case against
defendant for forcibly / illegally occupying the possession of the
suit plot and during the pendency of the investigation of the
criminal case, defendant No.1 produced an alleged Transfer
Order (TO) dated 28.12.1976 issued by the then Deputy
Settlement Commissioner (Muhammad Fayyaz Qureshi) in
favour of Mst. Razia Umar, the mother of Ch. Muhammad Abdul
Saleem/defendant No.1. The said alleged allotment order is
forged, fabricated, ante-dated, and got prepared by defendant
No.1 being in league with the Deputy Settlement Commissioner
who was also arrested in the above said criminal case; that the
mother of defendant never remained in possession of the said plot

during her lifetime till her death in the year 1978.

Ch. M. Abdul Saleem, Predecessor-in-interest of the
appellants/defendants  filed contesting written  statement
contending therein that he is owner in possession of the said

plot; the plaintiff is not lawful owner and the suit is not
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maintainable; that the alleged PTO & PTD in favour of the
respondent No.1/ plaintiff are forged and fabricated documents as
per finding of the inquiry report dated 29.04.1984 and the suit is
liable to be dismissed. The trial court initially framed issues on
22.09.1989 but later on, in the said suit, the Settlement
Department was impleaded as defendant No.2 who also filed
contesting written statement on legal as well as factual grounds.
As per divergent pleadings of the trial Court framed fresh issues
on 29.05.1993 and after recording the evidence of both the
parties, the learned Civil Judge, Lahore, (Mr. Muhammad Akram
Rana) dismissed the suit of the respondents vide judgment &
decree dated 27.03.1996. Respondent No.l/plaintiff challenged
the said judgment & decree through Regular First Appeal
[N0.212/1996] before this Court but due to enhancement of
pecuniary jurisdiction of the lower appellate Court, the said
appeal was transmitted to the learned District Judge, Lahore who
after setting aside the impugned judgment & decree dated
27.03.1996, remanded the case to the trial court vide order dated
27.04.2005. The appellants challenged the said order through an
appeal [FAO No0.157/2005] before this Court and with the
concurrence of both the parties, the said appeal was accepted, the
impugned judgment dated 24.06.2005 was set aside and the
matter was remanded to the appellate court to decide the appeal
afresh in accordance with law. In post-remand proceedings, the
learned District Judge, Lahore accepted the appeal of the
respondent No.1 vide judgment & decree dated 08.05.2006, set
aside the judgment & decree dated 27.03.1996 of the trial Court
and decreed the suit for possession of the respondents/ plaintiff.
Hence, this Regular Second Appeal.

3. Arguments heard. Record perused.
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4, Admittedly, the appellants did not challenge the Auction
Proceedings of the suit plot as well as instrument of PTO/PTD in
favour of the respondent No.1 / plaintiff till to-date before any
competent forum. Even the Settlement Department / defendant
No.2 in its written statement did not assert that the PTD & PTO
in favour of the respondent No.1/plaintiff are forged documents
rather took a plea that the record of the case is not available. The
respondent No.l/plaintiff in paragraph No.7 (a) of the plaint
stated that the appellant/defendant filed application on
29.05.1983 to the Settlement Commissioner, Lahore with the plea
that PTO/ PTD of the suit plot in favour of respondent/plaintiff
may be as declared as forged fabricated and illegal. The
Settlement Commissioner rejected the said application being not
based on true facts vide order dated 12.06.1983. In paragraph
No.7(b) of the plaint, the plaintiff contended that on 04.07.1984
Mst. Mumtaz Begum w/o Ch. Muhammad Abdul Saleem filed an
application for obtaining certified copy of the documents relating
to the plot in question and she was informed by the Settlement
Commissioner (Urban), Lahore vide order dated 21.08.1984 that
“all documents relating to alleged transfer order in favour of
Razia Umar regarding property No.90-F Model Town, Lahore
have been found to be anti-dated and fabrication. Consequently,
it is regretted, copies of these documents cannot be issued to
you.” The Settlement Department did not deny these facts while
filing its written statement whereas the appellant/defendant did
not answer ground No.7(a), however while answering ground 7
(b), he did not specifically denied the letter dated 21.08.1984
rather placed on record the copy of an inquiry report dated
29.04.1984.

5. Muhammad Saleh Clerk Model Town Society appeared as
PW1 who stated that he has brought the record of 90/F Model
Town Society, wherein the membership of Mst. Aziza Khatoon is



R.S.A N0.69/2006

[é2}

available; that Exh.P.1 is copy of membership certificate which is
correct as per their record. During cross examination, he deposed
that office copy of Exh.P.1 is available in their office; that
membership certificate was issued on the basis of PTO
N0.564637 dated 04.10.1960. Muhammad Aslam, Patwari
Settlement Department appeared as P.W.2. Dr. Junaid Habib
Khan, one of the respondents/plaintiffs (P.W.3) deposed that:
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During cross examination, he deposed that:
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Zahoorullah, Inspector Crime Branch (P.W.5) deposed that:
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During cross examination, he deposed that:
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Settlement Commissioner, deposed that:
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Conversely, Fiaz Qureshi (D.W.2), retired Deputy
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During cross examination, he deposed that:
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Khidmat Ali, Superintendent Settlement Department (D.W.3)
deposed that:
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Learned counsel for the respondent/plaintiff raised objection that

aforesaid witness (D.W.3) is not a summoned witness and no
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permission was sought from the trial Court, but the said objection

was turned down. During cross examination, D.W.3 deposed that:
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Muhammad Aslam (D.W.4), Deputy Superintendent, Litigation

Cell, Board of Revenue deposed that:
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During cross examination, he deposed that:
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Ch. Abdul Saleem, petitioner/defendant (D.W.8) deposed that:
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During cross examination, he deposed that:
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7. The Membership Certificate (Exh.P.1) was issued by the
Model Town Society in favour of the respondent/plaintiff on the
basis of PTO No0.564637. dated 04.10.1960 during the cross
examination conducted by the appellant/defendant. The attested
copy of PTO (Exh.P.4), attested copy of order dated 17.05.1963
issued by the Settlement Department (Exh.P.5) , attested copy of
report dated 02.05.1963 (Exh.P.6), attested copy of application of
petitioner/defendant (Exh.P.7), attested copy order dated
14.06.1983 (Exh.P.8), original PTD (Exh.P.9) were produced by
P.W.3/one of the respondents/plaintiffs. At that time, learned
counsel for the appellant/defendant raised objection regarding
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exhibition of the Exh.P.9 but the trial Court overruled the said
objection. The attested copy of Auction Bid Proforma (Exh.P.3)
Is in the name of Mst. Aziz Khatoon in respect of plot No.90-F
Model Town, Lahore. The copy of PTO No0.564637 was
produced as Exh.P.4. in the name of Mst. Aziz Khatoon singed
by Sher Zaman, Deputy Settlement Commissioner dated
08.12.1960. Exh.P.5 is an order on which basis the PTD was
issued in the name of Mst. Aziz Khatoon. Exh.P.6 is a report
regarding the dues for issuance of PTD. Exh.P.7 is an application
filed by Abdul Saleem, the predecessor-in-interest of the
appellants/defendants. On his application proceedings (Exh.P.8)
were initiated by the Settlement Department and it was observed
that the application is baseless and the PTD had already been
issued in the name of Mst. Aziz Khatoon/respondent/plaintiff and
it was held that no further action is required on that application.
The original certificate issued by the Model Town Society in
favour of the respondent/plaintiff is available on record as
Exh.P.10. Exh.P12 is an application filed by respondent/plaintiff
for initiation of inquiry and criminal action against the persons
who destroyed the record of plot NO.90-F of Model Town
Society. Exh.P.14 is an application filed by Abdul Saleem
(predecessor-in-interest of the appellant/defendant) for issuance
of Transfer Order. Exh.P29 is copy of auction bid whereas
Exh.P.30 is the PTO issued in favour of Aziz Khatoon. Ex.P.31 is
the permission granted by the competent authority for issuance of
PTD in favour Mst. Aziz Khatoon. All these documents prove
that Mst. Aziz Khatoon, respondent/plaintiff, purchased plot
No0.90-F in open auction. It is settled law that a document can be
rebutted by a document having better legal sanctity only. In this
regard, reliance is placed on the cases titled as Abdul Ghani &
Others. Vs. Mst. Yasmeen Khan & Others (2011 SCMR 837) and
Saleem Akhtar Vs. Nisar Ahmad (PLD 2000 Lahore 385). It is
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important to mention here that till to-date the Settlement
Department has not challenged the veracity of the PTO & PTD
issued in favour of Mst. Aziz Khatoon. Moreover, the present
appellants/defendants have not challenged the documents (PTO /
PTD etc.) in favour of Mst. Aziz Khatoon till to date.

8. Further, the appellants/defendants appended the copy of
inquiry (Exh.P.20), of plot No0.90-F Model Town, Lahore and
both the parties have placed reliance on the said document. In the
said inquiry report, it is observed that the plot was purchased by
Mst. Aziz Khatoon in open auction and the all dues were paid
through compensation book and accordingly PTD was issued.
Thereafter Settlement Department has been functus officio. After
issuance of PTD, plot was not available in pool of the Settlement
Department as such the Settlement Authorities were precluded to
make any further allotment until and unless the earlier allotment
was reversed and instrument of title were cancelled, whereas here
in this case as per law property was auctioned, which was
confirmed and PTO / PTD was issued (Original was produced by
the respondent/plaintiff) and same were still intact but in
contravention of the above any subsequent allotment is made,
that would be treated as bogus and illegal. The Deputy Settlement
Commissioner, Centre-V, Lahore, in paragraph No.84 of the
inquiry, made observation as under:
“Now the plot bearing No.90/F, Model Town, Lahore stands
transferred to Aziza Khanam through auction and PTD stands
issued as back as 1963. On the other hand Mr. Fayyaz Qureshi,
Ex-DSC. has confirmed his transfer order dated 28.12.76 in
favour of Mst. Razia Umar, meaning thereby that the
genuineness of the file located from the dump, which was
being treated as bogus file, is now proved but being a double

transfer case no action can be taken on the second order dated
28.12.1976.”

Upon the aforesaid report, the Settlement Commissioner, Lahore
passed remarks dated 29.04.1984 as under:
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“Mr. Fayyaz Qureshi perhaps was proceeded against in this case.
DSC should have collected the record and give his... view. Also it is
clear that the property auctioned ....afterwards.”

With above these comments, the Settlement Commissioner
submitted report to the Member, Board of Revenue who passed
following order dated 02.05.1984:
“legally we cannot interfere in a case where PTD was issued
in 1963 and it is to... record. Nor can we go by the testimony
of a retired officer whose own conduct was not beyond doubt.

The petitioner shall avail of any legal remedy... as the
department has become functus officio.”

The appellants/defendants never challenged the aforesaid
findings/decisions before any forum as such the same have
attained the status of finality and have become past and closed
transaction. Reliance is placed on a case titled as Pakistan
International Airlines Corporation Vs. Aziz ur Rehman
Chaudhary and another (2016 SCMR 14).

9. The appellants/defendants claim that the allotment was
made in favour of their predecessor Mst. Razia Umar under
Settlement Scheme No.VIII (reconstituted). In chapter 1 Para 2 in
the said scheme only available properties could be transferred but
the plot in question had already been allotted and same was not
available in the settlement pool as observed in the inquiry report
(Ex.P20) of the Settlement Authorities which is also produced in
evidence by the respondent/plaintiff. Therefore, as the suit
property was not available for any further allotment as such it
could not be allotted in favour of the appellants/defendants and if
any alleged order of allotment was procured by the
appellants/defendants from the Deputy Settlement Commissioner,
same would be collusive, nullity, void and coram non judice in
the eyes of law. Reliance is placed on the cases titled as
Muhammad Ramzan & Others Vs. Member (Revenue) Chief
Settlement Commissioner & Others (1997 SCMR 1635) and Ali
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Muhammad through LRs & Others Vs. Chief Settlement
Commissioner & Others (2001 SCMR 1822).

10.  As regard the argument of learned counsel for the
appellants/defendants, that consideration / dues of the said plot
were not paid by the respondent/ plaintiff/Mst. Aziza Khatoon as
such she is debarred to claim any right or title of the suit
property, suffice it to say that if there was any controversy
regarding deficiency in payment of consideration that is a matter
inter se respondent/plaintiff auction purchaser and the Settlement
Department whereas the Department has not issued any notice to
respondent/plaintiff for payment of any consideration nor raised
any such objection in its written statement as such this argument

Is misconceived and same is repelled accordingly.

11.  Learned counsel for the appellants alleged that the attested
copies of the record are forged documents which were got
prepared by the respondent/plaintiff in collusiveness of the
officials of the Settlement Department but conversely the
appellants/defendants produced Magbool Ahmad, Ahlmad in the
office of Deputy Settlement Commissioner (Urban) as D.W.5
who in his cross examination admitted availability of the attested
copies of the applications of respondent/plaintiff as well as
inquiry report in the official record of the Department. Further,
Ch. Abdul Saleem, appellant/defendant (D.W.8) in his statement
deposed that

-‘L;u?y‘.,!uﬁﬁ/lﬁzujfjv)&?oﬁujé&a!ﬁgﬁLgx

(emphasis supplied)

It means that the said documents were earlier in existence but the
same were subsequently got misplaced by the officials of the
Department. This DW also admitted in cross examination that
without having PTO/ PTD, the membership of Model Town
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Society could not be obtained. Even he did not deny the issuance
of membership in favour of the respondent/plaintiff by the Model
Town Society in 1963 whereas the respondent/plaintiff
successfully proved that after purchasing the suit property, she

got the membership of the Model Town Society.

12.  Another aspect of the matter is that the
appellant/defendant built his defensive stance merely upon an
alleged allotment order dated 28.12.1976 issued by the then
Deputy Settlement Commissioner / Muhammad Fayyaz Qureshi
in favour of Mst. Razia Umar, the mother of Ch. Muhammad
Abdul Saleem/defendant No.1 whereas said officer while
appearing as D.W.2 in his cross examination admitted that the
respondent/plaintiff lodged a criminal case against him in the
instant matter. He also admitted during his cross examination that
many criminal cases were lodged against him in respect of
allotment of properties. On the application of the
respondent/plaintiff, an inquiry was conducted by the Settlement
Department wherein the Settlement Commissioner as well as
Member, Board of Revenue also raised serious doubts on the
conduct of the said Deputy Settlement Commissioner. This shows
that the appellant/ defendant obtained the allotment order on the
basis of fraud and it is settled law that fraud vitiates the most
solemn proceedings and any edifice so raised on the basis of such
fraudulent transaction, that stand automatically dismantled and
any ill-gotten gain achieved by fraudster cannot be validated
under any norms of laws. Reliance in this regard is placed on
cases cited as Nawab Syed Raunaq Ali etc. Vs. Chief Settlement
Commissioner & Others (PLD 1973 SC 236), Lahore
Development Authority Vs. Firdous Steel Mills (Pvt.) Limited
(2010 SCMR 1097) and Mst. Nazeeran and others Vs. Ali Bux
and others (2024 SCMR 1271).
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13.  The trial court has failed to appreciate the legal and
factual aspects of the case and dismissed the suit of the
respondents/plaintiffs whereas the first appellate court, after
discussing the facts as well as evidence of the parties, through a
well-reasoned judgment & decree has rightly allowed the appeal
of the respondents and decreed their suit as prayed for. It is well
settled law that in the event of conflict of judgments, findings of
appellate Court are to be preferred and respected, unless it is
shown from the record that such findings are not supported by
evidence. Reliance is placed on the cases reported as Muhammad
Hafeez & Another Vs. District Judge, Karachi East & Another
(2008 SCMR 398) and Rao Abdul Rehman (deceased) through
legal heirs Vs. Muhammad Afzal (deceased) through legal heirs
and others (2023 SCMR 815).

14.  Resultantly, this appeal being devoid of any merit is

hereby dismissed. No order as to costs.

(Ch. Muhammad Igbal)

Judge
Announced in open Court on 01.11.2024.

Judge
Approved for reporting.

Judge



