RESTRICTED

WORLD TRADE WT/REG4/UAdd. 1

22 July 1996

ORGANIZATION

(96-2857)

Origina: English

NORTH AMERICAN FREE TRADE AGREEMENT

Questions and Replies - Goods

Addendum

Document WT/REGA4/1 contains joint replies of the Parties to the North American Free Trade
Agreement (NAFTA) to questions received following the invitation in GATT/AIR/3607, of 29 June 1994,
and GATT/AIR/3642, of 24 October 1994. Thisdocument reproduces additional questions addressed
to the Parties, during or after the meeting of the Working Party on NAFTA, on 20-21 July 1995.

Questions are set out in bold type and repliesin light type. The numbers in the margin refer
to the questions and replies contained in document WT/REG4/1. When referring to more than one
question a hyphen is used, indicating "through" and a slash indicates "and". For example, 3.-5./9.
means questions 3 through 5 and question 9.

Responses provided by Canada and the United States to questions on intellectud property-related
matters are found in Annex 2.



WT/REG4/1/Add.1

Page 2

VI.

VII.

VIII.

TABLE OF CONTENTS

GENERAL PART

TRADE IN GOODS

Nationa Treatment and Market Access (Chapter 3)
Rules of Origin (Chapter 4)

Customs Procedures (Chapter 5)

Energy and Basic Petrochemicals (Chapter 6)

Agriculture (Chapter 7)
Emergency Action (Chapter 8)

TECHNICAL BARRIERS TO TRADE

GOVERNMENT PROCUREMENT

INVESTMENT, SERVICES AND RELATED MATTERS

INTELLECTUAL PROPERTY

ADMINISTRATIVE AND INSTITUTIONAL PROVISIONS

Review and Dispute Settlement in Anti-Dumping and Countervailing Duty Matter

(Chapter 19)

OTHER PROVISIONS

Annex 1 - Statistics on Government Procurement Prior to the NAFTA

Annex 2 - Intellectual Property Questions and Replies

7-27

7-14
14-22
22-23

23
24-26
26-27

27-28

28

29

29

29-32

29-32

32

33-48

49-52



WT/REG4/1/Add.1

Page 3
l. GENERAL PART
1 Referring to "No economic sectors are excluded from the NAFTA":
(a) Is our understanding correct that the NAFTA Parties were unable to set out

common rules for the agricultural sector due to the extreme complexity of the
negotiations in this area?

(b) If suchisthecase, will theexistingrulesof theagricultural sectorsalreadyinforce,
e.g. those of the U.S.-Canada FTA, still continueto apply as part of the NAFTA
between the U.S. and Canada?

(© If so, could the agricultural sector make a de facto exclusion from the NAFTA
ashonew agreementson agriculturearestipulated intheNAFTA? In other words,
the NAFTA supposedly includes the agricultural sector through simply adding
those existing rules to the NAFTA.

@ No, this understanding is not correct. Section A of Chapter Seven sets out a number
of common rules for the agricultural sector. Section B, on sanitary and phytosanitary
measures, consists exclusively of common rules; these apply to agricultural trade as
do numerous other provisions of the NAFTA. Chapter Seven also contains some
provisonsthat are applicable only to some of the NAFTA parties. For example, Canada
and the United States generally agreed in the context of the NAFTA to retain their
existing market access agreement on agriculture, as provided in the Canada-United
States Free Trade Agreement. The NAFTA aso provides other separate bilateral market
access agreements on agriculture, within the context of trilatera rules, for Canada and
Mexico, and for the United States and Mexico.

(b) Severd provisions of the Canada-United States Free Trade Agreement were incorporated
into and continue to apply as part of NAFTA.

(© The agricultural sector is covered by the NAFTA as described above and is therefore
not a de facto exclusion from the NAFTA.

2. Theanswer to question 2 provides examplesof specificareasof NAFTA wheretheaParties
have agreed on particular definitions of what a “good of a Party” is. The questions,
however, seemsto bethat the wording of Article 201 could, in fact, leaveto the discretion
of the NAFTA Parties the possible establishment of other criteria for different purposes
and also to introduce, at their will, changesin the existing criteria. If, at the end of the
day, what article 201 saysisthat “ goods of a Party means...such goodsasthe parties may
agree”, operatorsfrom non-NAFTA countries (and presumably those from NAFTA too0)
may have to face a serious problem concerning the stability, transparency and predictability
of theNAFTA product coverage. Even if theNAFTA Partiesrefrain from having recour se
to this provision, the fact isthat the text of the NAFTA Treaty seems to enable them to
do so. We would appreciate comments on these points.

Asisthe case, to our knowledge, in al other similar agreements, the NAFTA partners may
jointly agree to change any provision of the NAFTA.
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3.-5.
/9.

The answer to those questions does not tackle the basic issue raised in particular by
guestion 3, which isnot other than the actual impact of NAFTA asregardstrade creation
and trade diversion effects. Though the academic literature on those questions is fairly
abundant and their findings seem to be on the lines of the IMF document quoted in this
answer, we note that this document dates back to May 1993. The approach could only
betheoretical, since no empirical verification could obviously be undertaken at that time.
The empirical approach is, however, the one which is pertinent for our analysis. Would
it be possible to have this aspect developed in detail by the NAFTA parties. Could we
have their quantified analysis concerning the trade flows which are likely to have been
created and diverted by the application of the Agreement until now?

See answer to question 5.

Please provide the relevant data to support the views of the NAFTA Parties referred to
in the fourth and fifth paragraphs.

Referring to "our view isthat a number of factors suggest ..." in the fourth paragraph,
please explain in a concrete manner the meaning of the word "factors".

Referring to thefifth paragraph, mention is only made of a Canadian assessment of the
U.S.-Canada FTA in 1988. We would also like to have a similar assessment from the
United States?

Available dataon total intraaNAFTA trade and NAFTA trade with the rest of the world seem

to be consistent with thetrade creation effectsexpected from NAFTA. For example, total intraNAFTA
tradeincreased from US$288,117 million to US$338,089 million between 1993 and 1994. This17.3%
increasein intraNAFTA trade was accompanied by similarly high levels of importation into NAFTA
countries from non-member countries, as indicated by the chart below:

Imports into NAFTA Countries from Non-NAFTA Sources, Percentage Change 1993-1994

Country of destination Source of imports

World Industria Countries Developing Countries
U.SA. 14.9% 12.4% 18.4%
Canada 12.3% 12.6% 13.8%
Mexico 19.6% 19.6% 21.6%

Source: Direction of Trade Statistics, IMF 1995.

Third-country imports into Canada and the U.S. since the FTA in 1988 also illustrate these
positive effects. For Canada, on average (1988-1994) these grew by 10.9% from devel oping countries,
11.8% from Asia, and 7.2% fromindustrial countries. For theU.S., the averageincreaseswere 9.2%,

10.1%, and 6% respectively.
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Theabovedatathusshow that since 1994 NAFTA countrieshavebeguntoincreasetheir imports

from third countries at higher level sthan the averageimport increases for the period 1988-1994. These
early results are consistent with the view that NAFTA islikely to produce a positive effect on imports
from third countries.

7./8.

Theanswer tothosequestionsseemstoimply that tradediver sion effectshavebeen avoided
because*® in creating a free-trade area, rather than a customsunion, NAFTA Parties have
reduced barriersto member countries without raising them o others.” However, trade
diverting effects will appear, independently from the stability of the ergo omnes tariffs,
if atariff differential is created because of the elimination or reduction of tariffs within
the free-trade area. It isthe tariff differential thus generated that really matters. The
importance of the trade deviation effects will depend on the degree in which the tariff
differential are trandated into price differential and on the value of the price-elasticities
of demand for the goods concerned. Sincein the view of these considerations the answer
given does not seem satisfactory, have the NAFTA Parties an alternative explanation to
provide?

Could the NAFTA Parties further elaborate in their statement that “ the rules of origin
have been constructed so as to avoid trade diversion?”

Asenvisionedin Article XX1V:4, the NAFTA wasintended to facilitate trade between NAFTA

members, not to raise barriersagainst third countries. Further, in accordancewith Article XX1V:8(b),
duties on substantially all the trade between NAFTA Parties have been or are in the process of being
eliminated. If one follows the logic of the question, then by definition all agreements which provide
atariff differential are trade diverting. In fact, as we know from experience, thisis simply not the

case.

The rules of origin were designed to determine which goods were of North American origin

for purposes of digibility for NAFTA preferentia tariffs.

12.

13.

Thereply statesthat "It isprematur eto assesstheimpact on production insidetheNAFTA
area...". However, Japan does not consider it premature to assess, as three years have
already elapsed since the Agreement was substantially reached in August 1992. Bearing
thisin mind, please provide detailed explanations of the effects, based on data achieved

and not just on simple speculation.

[No reply received.]

Intheir answer tothisquestion, thePartiesmistakenly imply that free-tradear eas, contrary
to customs unions, could not become an instrument of managed trade. isour view that
this aspects has to be examined on a case-by-case basis.

Do the parties consider, for example, that the “ fibre first” rule of origin could lead to
restrictions on some products in the textiles sector it might demonstrate that free-trade
areas can also be significant factors of managed trade?

Could the Parties clarify their answer to the original question with specific reference to
NAFTA?

The NAFTA rules of origin are intended to define which goods are eligible for preferential

treatment under the NAFTA.
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14. Please explain specific cases or examples which are pre-supposed under Article 103 of
the NAFTA.

If theU.S.-CanadaFTA containsasimilar article, pleaseprovidespecificcasesor examples
that have occurred or disputes raised under such article.

Referring to the contents of thereply, isour under standing correct that in the case where
the NAFTA Agreement will prevail in pursuit of a solution among parties, that solution
is pursued only to the extent that it does not violate the WTO Agreement.

AsArticle101 of the Agreement makes clear, the NAFTA Partieshave established afree-trade
area consistent with Article XXIV of the GATT. As such, the NAFTA countries are fully meeting
al of their obligations to third parties, and to each other, under the GATT and the WTO.

Article 103(1) accordingly affirms the existing rights and obligations of the NAFTA Parties
with respect to each other under the GATT and other agreements to which they are Parties. "Existing"
isdefined in Article 201 as in effect on the date of entry into force of the NAFTA (January 1, 1994).

Article103(2), by providing that theNAFTA prevailsin theevent of any inconsistency between
it and such other international agreements (except as otherwise provided in the NAFTA), in no way
atersthe WTO rights of obligations of the NAFTA Parties either with respect to third parties, or with
respect to each other.

The Canada-U.S. FTA had a similar provision. FTA Article 104 provided as follows:

"(1) The Parties affirm their existing rights and obligations with respect to each
other, as they exist at the time of entry into force of this Agreement, under
bilatera and multilateral agreements to which both are party.

2 In the event of any inconsistency between the provisions of this Agreement
and such other agreements, the provisions of this Agreement shal prevail to
the extent of the inconsistency, except as otherwise provided in this Agreement.”

No FTA disputes arose under this Article.

Itisworthrecalling the answer provided by the FTA Partiesto aquestion by one of the GATT
Contracting Parties about FTA Article 104(2):

"The GATT continues to apply in al respects between Canada and the USA except
to the extent that the FTA accords to either Party treatment more favourable than that
previously accorded under the GATT, inlinewith GATT ArticleXXIV. Article104.2
relates only to questions at issue between the two Parties to the Agreement. It simply
clarifies that, insofar as resolution of such questions is pursued under the provisions
of the Agreement, the provisions of the Agreement prevail over the provisions of any
other agreement. The FTA does not alter the rights and obligations of Canada or the
United States under the GATT with respect to third countries. Nor doesit ater the
rights and obligations of Canada and the United States with respect to each other under
the GATT. TheFTA providesaseparate set of rights and obligations that afree-trade
partner may invokein particular cases instead of pursuing aclam under the GATT."
[L/6739, 29 October 1990]
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This isfully consistent with the rights and obligations of the NAFTA Parties under NAFTA
Article 103.

Therepliesto questions 208 and 211 reinforce the point that NAFTA does not affect the rights
and obligations that the NAFTA Parties have under the WTO with respect to other WTO Members.

18. Accordingtothereply, theU.S.-Canada FTA hasbeen suspended, except where otherwise
provided for in the NAFTA, as of the date of entry into force of the NAFTA. Asthere
seemsto be a substantial changein the U.S.-Canada FTA, hassuch change been officially
notified to the WTO Secretariat?

As noted in our earlier reply, the FTA was suspended on the date of the entry into force of
the NAFTA for Canada and the United States, with the suspension to remain in effect for such time
as the two countries are Parties to the NAFTA, subject to an Exchange of Letters that identified
transitional arrangements with respect to dispute settlement proceedings under Chapters Eighteen and
Nineteen of the FTA. Certain provisions of the FTA wereincorporated by referenceinto the NAFTA,
and continue to apply as between Canada and the United States to the extent specified by the terms
of the incorporation. In addition, Canada and the United States agreed to the continuing application,
as between the two countries, of a few provisions of the FTA that were not incorporated into the
NAFTA.

I. TRADE IN GOODS

National Treatment and Market Access (Chapter 3)

19. It can beread in the answer to this question that the only significant exception listed in
Annex 301.1" is the exclusion of trade in marine vessels. Why is this the case and the
other exceptionsarenot significant? Could you pleasedescribethenatureof therestrictions
currently being applied in respect of those specific cases, including tradein marinevessels.

[No reply received.]

21. The answer to this question apparently means that, for all the matters covered by the
“ Agreement between Canadaand theEur opean community covering Tradeand Commer ce
in Alcoholic Beverages,” dated February 28, 1989, Canada grants its NAFTA partners
the same treatment applied to the Community, with the exception that “ distilled spirits’
are defined in a different manner. Isthisinterpretation correct? If not, please explain
why. Which isthe reason for the different definition of “ distilled spirits.”

The interpretation is correct that for all matters covered by the “ Agreement between Canada
and the European Community covering Trade and Commercein Alcoholic Beverages’, dated 28 February
1989, Canada grants its NAFTA partners the same treatment applied to the Community, with the
exception that “ distilled spirits’ are defined in adifferent manner. The Canada/EC agreement came
into effect in 1989. Article Il (distilled spirits) of the agreement requires Canada to provide national
treatment for distilled spirits of the Community with respect to listing, de-listing, distribution and markup.
Notwithstanding national treatment, Articlell alowed Ontario amarkup differential for Ontario brandy,

"Would it not be Annex 301.3? Our efforts to identify Annex 301.1 have been fruitless and there is no
reference to it, as one would expect, in Article 301. The same applies to Annex 301.2.
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to be eliminated in stages by January 1, 1993. Asthe NAFTA agreement was being negotiated in
1993 and mirrored the Canada/EC agreement, Canada wished to make it clear that there would be
no preference for Ontario brandy in the NAFTA agreement. Therefore, the definition of “ distilled
spirits’ was treated differently under NAFTA.

22

The answer to this question seemsto imply that the exceptions applied to dairy, poultry,
egg products, sugar and sugar-type syrup productsin trade between Canada and Mexico
still leave unaffected “ substantially all trade “ between those two countries. Thisis an
important point which would require, in our view, some further justification taking into
account the fact that a simple consideration of current trade flows may not be relevant,
account taken of the restrictions currently being applied to trade in those products.

TheNAFTA isfully consistent with Article XX1V:8 (b) because substantialy al trade between

the Parties will be free at or before the end of the transition period. No economic sector has been
excluded fromNAFTA. Thefew productsthat wereexcluded between certain NAFTA Partiesrepresent
avery minor proportion of total trade between NAFTA Parties.

23./
24,

24,

Although trade in products subject to the 15 year phase-out calendar represent a very
low percentage of total trade between the NAFTA members, it is not clear whether this
situation may reflect the effect of restrictionsbeing currently applied. Could it be possible
to have a detailed description of the current situation in this respect?

The Understanding on the Interpretation of Article XXIV not only states that “the
reasonable length of time...should exceed 10 years only in exceptional cases,” it also
emphasizes that “in cases where Members parties to an interim agreement believe that
10yearswould beinsufficient they shall provideafull explanation tothe Council for Trade
in Goods of need for a longer period.” Therefore could the parties provide a full and
detailed explanation on the need to exceed the 10 year period for the products concer ned?

See answer to question 24.

According to the Under standing on thel nter pretation of Article XXIV of the GATT 1994,
the "reasonable length of time" should exceed 10 years only in exceptional cases. The
reasoning that the 15-year staging is an exceptional case due to the amount of trade being
considerably small is not satisfactory, if wetake into account that itemsto which 15-year
staging is applied are normally extremely sensitive ones, therefore, in such a case some
protective measures may be taken and, as a result, the amount of trade will normally
becomevery small. Wewould appreciatefurther explanationsastowhy the 15-year staging
iS hecessary.

For the question related to “ the effect of restrictions being currently applied”, see answer 22.
For the question concerning the “ reasonable length of time”:

Asexplainedintheoriginal answer to question 29in document WT/REG4/1: “ Withintenyears,
more than 99% of US imports and virtualy all Canadian imports into Mexico will be duty

free.” Therefore NAFTA assuch, that isthe Agreement as awhole, will cover “ substantially
al the trade” “within a reasonable length of time’.
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Even assuming that the term “ within areasonable length of time” applies at the product level,
the relative importance of the products subject to the 15 year tariff phase out category is
insignificant (less than 1% of total trade between Mexico and the United States, only 0.0003%
between Mexico and Canada, and no trade between Canada and the United States).

Inany case, fromthe point of view of their value or their quantity, it isobviousthat theproducts
withal5year period are” exceptional cases’ withinthe meaning of paragraph 3 of the Uruguay
Round Understanding on Article XXIV. These products (not the NAFTA as such) received
alonger phase out in order to facilitateitsincorporation within the North American Free Trade
Area rather than to exclude them altogether with no time limits for their inclusion.

Please provide the statistics of 1993 as well.
In what way are these figures likely to change?

Regarding question 25, the 1993 figures are:

Mexican Imports from NAFTA partners:

1993 World Imports US$65,366.6 million

1993 Imports from U.S. US$45,294.7 million 69.29% of total
1993 Imports from Canada US$1,175.3 million 1.79% of total
1993 Imports from NAFTA US$46,470.0 million 71.09% of total

U.S. Imports from NAFTA partners:

1993 World Imports US$580.6 hillion

1993 Imports from Canada US$111.2 billion 19.2% of totd
1993 Imports from Mexico US$39.9 billion 6.9% of tota
1993 Imports from NAFTA US$151.1 billion 26% of total

Canadian Imports from NAFTA partners:

1993 World Imports Cdn$172.3 hillion

1993 Imports from U.S. Cdn$114.1 billion 66.2% of total
1993 Imports from Mexico Cdn$3.7 billion 2.15% of total
1993 Imports from NAFTA Cdn$117.8 hillion 68.35% of total

Regarding question 26, the 1993 figures are:

Mexican Imports from preferential partners (1993):

1993 World Imports US$65, 366,534,000
1993 Imports from NAFTA US$46,470,004,000 71.00% of total
1993 Imports from Colombia

and Venezuela US$310,923,000 0.47% of total
1993 Imports from Bolivia US$16, 236,000 0.024% of total
1993 Imports from Costa Rica US$21,801,000 0.033% of total
1993 Imports from Chile US$130,107,000 0.19% of total

1993 All Trade Agreements US$46,949,071,000 71.82% of total
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U.S. Imports from preferential partners:

1993 World Imports US$580.6 hillion

1993 Imports from NAFTA US$151.1 billion 26% of total
1993 Imports from Isragl US$4.4 billion 0.8% of tota
1993 Tota preferentia US$155.5 billion 26.8% of total

Canadian Imports from NAFTA partners:

1993 World Imports Cdn$172.3 hillion
1993 Imports from NAFTA Cdn$117.8 hillion 68.35% of total

Thesefiguresfor tradewith the U.S. arenot likely to change substantial over time, astheU.S.
and the Mexican, and U.S. and Canadian economies are already quite integrated. Since Mexican trade
with Canada, Colombia, Venezuela, Costa Rica, Bolivia and Chile is currently relatively small, it is
expected that this trade will become relatively more significant over time.

29. What proportion of trade between the Parties is subject to tariff quotas under NAFTA
provisions other than Annex 302.2? Please enumer ate those provisions and the products
affected.

Neither Mexico nor the United Stated have tariff quotasin NAFTA provisions other than those
specified in Annex 302.2.

30. Could the Parties be more explicit on how they intend to comply with the requirements
of Article XXVI1II indeterminingtheprincipal and substantial supplier statusinthecontext
of this article?

30. Indetermining principal and substantial supplier statusinthecontext of GATT Article 28,
will the trade amount among NAFTA countries be excluded from the factors which
determine the status?

If not, Japan requests that the trade among NAFTA countries be excluded as countries
outside the NAFTA Parties face a disadvantage of higher tariffs over those preferential
tariffs applied to products from the NAFTA countries.

In the event that Article XXVIII isinvoked by any NAFTA Party, the principa substantial
interest of a member shall be determined by the Members in accordance with such Article and with
the Understanding on the Interpretation of Article XXVIII of the Genera Agreement on Tariffs and
Trade 1994.

32. The Parties failed to give a concrete answer to the question regarding the measures they
will take to ensure that non-preferential suppliers access would not be eroded through
the very substantial margins of preference granted by Mexico in the NAFTA framework.
In fact, Mexico seems to be further increasing the margins of preference, thus also
increasing thelikelihood of tradediversion. 1n may 1995, Mexico raised tariffson textiles
and footwear from the previousy applied level to the maximum level permitted under
itsWTO commitments. This action was announced as a temporary measuresto promote
small and medium-sized enterprises. Could the Parties clarify the reasonsfor his measures?
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Will the Parties be able to give a firm commitment on the date by which the tariffs will
rereturned to previous levels?

In their answer, the Partiesreferred to the further negotiation by Mexico of Preferential
arrangements. What kind of preferential arrangements are envisaged in the answer to
this question? How could these arrangements be compatible with the WTO provisions?

Mexico’'s tariffs increases on leather manufactures, clothing and footwear are not only fully

compatible with its rights and obligations under the WTO but have nothing to do with the NAFTA
Agreement.

This measure was taken to help medium and small-sized enterprisesthat had been directly affected

by massiveimportsin recent years. Imports of these productsincreased by 35% average annually from
1990 to 1994. From 1992 to 1994, Mexico's nationa production of footwear and appard fell 5.5%
and 4.3%, respectively.

WTO does not require a Party to give a“firm commitment on the date by which the tariffs

will bereturned to previouslevels” when such levelsareat or under thebound rate. Mexico’ sindication
of the tempora application of this measure is of an autonomous nature.

32.

Theapplication of CIF instead of FOB for thetariff evaluation of productsfrom countries
outside the NAFTA would have a similar effect as that of a tariff increase. Would this
increase the gap between MFN tariffs and preferential tariffs applied among NAFTA
countries?

This question is not related to the National Treatment principle. Please see the answer to

guestions 103.-105.

38.

39.

41.

The answer to this question underlines that the provisions of Article 303 of NAFTA “do
not alter the MFN tariffsapplicableto importsfrom non-NAFTA countries. Though this
iscertainly true, therestriction on drawback and duty deferral programmes, isnot without
effect on the conditions under which goods are imported in theterritories of the NAFTA
members. Article XXIV:5(b) does not refer to the MFN rates in particular, but more
generally to the “ duties and other regulations of commerce....” which “...shall not be
higher or morerestrictive....” than those existing prior to the formation of the free-trade
area or interim agreement. In thelight of those considerations, we would appreciate further
comments from the Parties.

Thesameremark applies, mutatismutandis, tothe statement in theanswer tothisquestion,
that “ since there is no increase in MFN tariffs that applies to goods imported into any
NAFTA Party from any non-NAFTA country, the new system does not fall within the
provisions of paragraph 5(b) of Article XX1V of the GATT." Further comments would
also be appreciated.

Again, the question isin, in our view, whether MFN tariff are affected or not buy the
NAFTA Treaty, by rather whether thenew “ regulationsf commerce”’ is" morerestrictive’
or not than thepreviouslegal framewor k. What isthe opinion of thePartieson thissubject?
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Answer to questions 38, 39 and 41:

It is true that Article XXIV, 5(b) does not refer to the MFN rates in particular but, more
generdly, to “the duties and other regulations of commerce’. But it is aso true that what has been
said at the end of the original answer to question 38 in document WT/REG4/1 with respect to MFN
tariffs for non-NAFTA countries is equally valid for drawback and duty deferra programmes.

Drawback and duty deferral programmes of a NAFTA Party vis-avis non-NAFTA parties
are not affected by Article 303, since that article applies only to trade between NAFTA Parties.
Therefore, the drawback and duty deferral programmes* to thetrade of contracting parties not included
in such areaor not parties to such agreement” could not be considered to be higher or more restrictive
than those existing prior to the formation of the North American Free Trade Area. By definition, a
programme that is not affected could not be higher or more restrictive than it was before.

The* conditions under which goods areimported into theterritories of the NAFTA members’
will not be affected. What is going to change due to Article 303 are the conditions under which goods
are imported/exported between the territories of the NAFTA members. In other words, not only the
duties, but aso the "other regulations of commerce" applicable to the trade of contracting parties not
included in the NAFTA Agreement will be unaffected.

42. Wewould appreciatethe opinion of the Partieson the point raised in the second paragraph
of this question.

Data presented intheanswer to question 44 (towhich referenceismade) refer tothe PITEX
programme only. We would appreciate further information on other wavier or duty
reduction schemes, including, in particular, the Mexican system of “ oper aciones especificas’
(Decreto of 3 February 1982, published in the Diario Oficial of 11 February 1982).

Although Mexico will not be able to grant waivers of customs duties subject to the fulfilment

of a performance requirement as of January 1st, 2001 as set out in Article 304, Mexico can continue
to grant waivers on customs duties without demanding the fulfilment of a performance requirement.

Imports of the Maquiladora

Y ear Imports
(millions of U.S. doallars)

1990 9,404

1991 12,101

1992 15,935

1993 16,442

1994 20,466
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43. Though it is certain that, as the answer reads, any NAFTA party may, in respect of a
given products, “ apply its MFN tariffs on imports from non-NAFTA countries up to the
level of the rates bound under the GATT, thisis a valid argument in the context of
Article XX1V.6 which established the procedures to be followed when the increase of a
bound rateis proposed. Our assessment of NAFTA takes place, however, within the context
of Article XXIV.5 where the pertinent reference is to the applied duties and other
regulations of commerce. In light of these considerations, we would appreciate further
comments from the Parties.

The pertinent reference under Article XXIV.5 is not to the “ gpplied” duties and other regulations
of commerce, but to the* applicable’ duties and other regulations of commerce. The word “ applied”
does not appear one singletimein Article XX1V.5. Theterm “ applied rates of duty” was introduced
intheUruguay Round Understanding, and it refersto Article XX1V.5(a) only, that isto customsunions,
not to free-trade areas.

44, Isthe PITEX programme still in force? Have amendments been made to it recently?
If thisis the case, in which sense?

The PITEX programistill inforce. OnMay 11, 1995, PITEX was anended in order to smplify
international trade procedures so that suppliers, that isindirect exporters, could have accessto benefits
granted to final exporters. The amendment isa so intended to grant administrative facilities to medium
and small industries that supply materials to industries benefiting from the PITEX program.

45, There seems to be some sort of logical contradiction between the answer to this question
and the explicit exception of the measures set out in Annex 301.2 from the requirement
tobein accordancewith Article XI of the GATT (Article309.5). Could the Partiesfurther
clarify this point?

Thereisno logica or legd contradiction between the origina answer to question 45 and measures
set out in Annex 301.3. Article 309 provisions are not only GATT compatible, but their scope goes
beyond GATT Article XI. Since Annex 301.3 does not affect the rights and obligations of the NAFTA
Parties or of third countries under the WTO Agreement, the exceptions to Article 309 contained in
such Annex refer to NAFTA-provisionsand NAFTA-beyond-GATT-provisionsonly. Therequirement
to bein accordance with Article X1 of the GATT continuesto apply inthe GATT context (that istaking
GATT as awhole) while the requirement to be in accordance with Article 309 continues to apply in
the NAFTA context (that is including Annex 301.3). Both requirements run in paralel and therefore
do not contradict each other.

53./ Though notification Under Article 5-1 of the TRIMs Agreement has been made, request

54, of the Council for Trade in Goods to extend transition period has not yet been made.
The NAFTA Annex 300-A stipulates that the Automotive Decree is effective until year
2004. Ontheother hand, thetransition period for LDC isfiveyears. Can weunderstand
that Mexico may not request the Council for Trade in Goods to extend the period, and
that the Automotive Decree may be abolished before 2004?

Under the Automotive Decree, any trade surplus achieved by a vehicle manufacturer in
Mexico can be used by that manufacturer to import vehicles. What happens in the case
of non-manufacture or newcomer enterprises? Could you explain the scope of the
application of the decree, the duration period of the decree, the method of determining
the amount of imports allowed, and so forth?
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Itistruethat Mexico has not requested the Council for Tradein Goodsto extend the transition
period for the Mexican Automotive Decree. As it was stated in the origina answer to question 53
contained in document WT/REG4/1, when the time comes, Mexico's final decision with respect to
the Automotive Decree will depend on its financia, trade and development needs as well as on the
rights and obligations accruing to it under the WTO.

All the information regarding the Automotive Decree, including its scope of application, its
duration, themethod for determiningtheamount of authorizedimportsand theDecreeitself, iscontained
indocuments G/'TRIMS/N/1/Mex/1 and G/ITRIMS/N/1/Mex/1. Rev 1 (Englishversion) of theTRIMS
Committee.

Rules of Origin (Chapter 4)

General questions:

(a) The answersby theNAFTA Partiesregarding rules of origin reflect the basicidea
that the NAFTA preferential rulesareused to determinedigibility for preferential
tariff treatment, and do not affect MFN tariffs or other policy instruments that
apply to imports of goods from non-NAFTA countries. Thisidea doesnot reflect
thereality. Rules of origin should function in an import restrictive manner and
thus have been the main issue of this Working Party and the UR. We consider
that it is in this context that special rules of origin with respect to automobiles
and textiles, have been provided. What isthe NAFTA viewpoint on this matter ?

It is clear that the NAFTA's rules of origin regarding automabiles and textiles
were made tougher so that they can function in an import-restrictive manner.
What is the NAFTA viewpoint?

As indicated in the answers to questions 61, 63, 64, 66, 68 and 92, the NAFTA viewpoint
on the matter of preferential rules of origin is that they do not function in arestrictive manner with
regard to MFN tariffs or other policy instruments that apply to imports of goods from non-NAFTA
countries. We refer to the answer to question 63 with regard to the relationship of the NAFTA
preferential rules of origin to the principles set out in the WTO Agreement on Rules of Origin.

As regards the comment that “NAFTA rules origin regarding automabiles and textiles were
made tougher” , the NAFTA Parties would note that the Working Party is examining the consistency
of NAFTA, including it rules or origin, with Article XXIV, and not with the provisions of or in
comparison with other FTAs.

(b) Theresponsesto questionsin thearea of rulesor origin, as contained in Document
WT/REG4/1 seem to bebased, inter alia, upon the premisethat the NAFTA rules
of origin create no new restrictions on trade opportunities for non-NAFTA
countries, since these rules are used only to determine the digibility of NAFTA
tariff preferences and, thus, are not directly applied to outside the region.

However, apart from the indirect yet substantial adverse impact on trade
opportunities of third countries, even "trade within NAFTA" can be adversedy
affected by therules. Thisisespecially relevant in the case of tradein automabiles.
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Let ustake a hypothetical example of aforeign-invested automobile manufacturer
located in one of the NAFTA member countries. This manufacturer may have
been exporting automobiles to other countries in the region. Presumably, the
decision to make such investment in the first place might have been motivated
by the conclusion of the Canada-U.S. Free Trade Agreement. At the time of
investment, this manufacturer could have reasonably expected that the "50%
regional content rul€" would bemaintained. Accordingly, thismanufacturer might
have based its production process and sourcing strategy on that expectation, thus
adopting aregional content of slightly over 50%. Now, with theincreaseof regional
content requirements under NAFTA, this manufacturer is faced with the
alternatives of either changing the production process (models) and sourcing strategy
or stopping production entirely. If thefirst opinion istechnically impossible, the
NAFTA rules are, in fact, driving this manufacturer out of intra-regional trade
for good.

This case illustrates that the NAFTA rules of origin can work to restrict, rather
than liberalize, trade within theregion as far as some sub-sector s of the economy
are concerned. This apparently runs counter to the arguments of the NAFTA
members that no economic sectors are excluded from NAFTA.

Moreimportantly, such an adverseimpact on intra-regional trade seemsinconsstent
with GATT Article XXIV:8(b) which prescribesthat "... other restrictiveregulations
of commerce... arediminated on substantially all thetradebetween the constituent
territories’.

How can theseinconsistencies be explained? Do the Partiesto the NAFTA intend
to address this type of problem in one way or another?

Asindicated in the response to Genera Question (@), the NAFTA Parties would note that the
Working Group is examining the consistency of NAFTA, including its rules of origin, with
Article XXI1V, not with the provisions of or in comparison with other FTAS.

With regard to the hypothetical automotive example, the NAFTA Partieswould note that NAFTA
rules of origin determine only whether the producer of the automobiles is entitled to trade at NAFTA
preferential tariff rates. The NAFTA does not drive the manufacture out of intra-regional trade or
exclude this or any other economic sector since this or any producer has the choice of either trading
a the NAFTA preferentia tariff rates by meeting the rules of origin or trading at the MFN ratesin
its trade between Canada, Mexico and the United States. Asnoted in the responseto General Question
(a), the NAFTA rules of origin do not affect the MFN rates or other regulations or trade; they only
determine whether a good is eligible for NAFTA tariff preferences.

Article XX1V:8(b) prescribes that in such covered free-trade areas “...the duties and other
restrictiveregulationsof commerce...areeliminated on substantially all thetrade between the constituent
territoriesin products originating in such territories.” Asnoted in answer to question 29, the NAFTA
appliesto virtually all goods that meet the rules of origin. Consequently, the NAFTA rules of origin
are in no way inconsistent with this provision, as suggested by the question.

57. According to the answer to this question, it would seem that

(a) The NAFTA preferential rules of origin are not always equivalent to the NAFTA
market rules.



WT/REG4/1/Add. 1
Page 16

(b) A good which complies with the NAFTA preferential rules of origin would
automatically comply with the origin market rules.

It would follow from (a) and (b) that agood which complieswith the NAFTA origin market
rules does not always comply with the NAFTA preferential rules of origin.

In thelight of this, it isdifficult to understand that last paragraph of this answer, unless
discrepancies between thetwo sets of rulesaffect only the Canadian importsof goodsother
than agricultural and textile? Could it be the case? Please explain.

As noted in the origina response to Question 57, the Marking Rules are used, pursuant to
Annex 311, to determinethecountry of originfor purposesof country of origin markingunder NAFTA.
As such, the Marking Rules stipulate a number of hierarchial tests designed to establish the specific
country of origin. The NAFTA preferential rules of origin are used to determine whether a good
originated within the NAFTA region and hence qualifies for tariff preferences. The preferentia rules
are not required to determine in which NAFTA Party the goods originate.

For purposes of the tariff transition period, Mexico and the United States have chosen to use
the marking rulesin order to determine which NAFTA tariff preference applies to originating goods
imported from another NAFTA Party -- that i sto determinethecountry of originfor NAFTA originating
good. Canadais also using the Marking Rules for agricultural and textile products. For other goods,
Canadahas chosen to usethe provisions set out in paragraphs4 through 6 of Annex 302.2. Thedecision
by Canadato use these provisions, rather than the Marking Rules, was not related to any discrepancies
between the Marking Rules and the preferentia rules of origin that affected only Canadian imports.
As a genera rule, the Marking Rules are the same in the NAFTA Parties for most products.

58. The NAFTA rules of origin in the textiles sector continue to be a genuine source for
concern. The introduction of the KNIFED rules of origin has resulted in serious trade
distortion to the detriment of exporters of yarns and fabric from third countries. It is
our view the “fibrefirst” policy in particular is excessively restrictive. Could the Parties
clarify thereasonswhy thisunduly restrictive“ fibrefirst” approach has been introduced
for certain products. Do the Parties intend to abolish this procedure in the light of the
evidence of trade distortion? If thisis not the case, which other measures will be take
to effectively prevent the trade distortion effects of the “fibre first” policy?

Asthe answer to question 58 indicates, thereis a procedure whereby limited der ogation
can be granted to therestrictive NAFTA rules of origin in the textiles sector. Could the
Parties explain whether they intend to extend this derogation procedure and for which
products.

Aswe have indicated in the answers to previous similar questions, the NAFTA viewpoint on
the matter of preferential rulesof origin isthat they do not function in arestrictive manner with regard
to MFN tariffsor other policy instrumentsthat apply to imports of goods from non-NAFTA countries.

60. TheNAFTA Partieshave started to simplify theRulesof Origin. Pleaseexplain thescope,
objectives, procedures, and the schedule for their implication, as well as the possibilities
of asking the opinions of non-NAFTA Parties.
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The NAFTA Parties agreed to implement changes to the NAFTA rules of origin for chemica
and allied products of HS Chapters 29 to 38 on January 1, 1996. The changes affected over half the
goods covered in these chapters. With three exceptions, the rules were simplified by eliminating or
reducing the instances when aregional value content test isrequired to be met under the NAFTA rules
of origin. By doing so, the record-keeping burden on producers of these goods has been reduced
significantly.

The Parties consulted closdy with the chemica industries in the three NAFTA Parties throughout
the process, both during the development of the proposals and later during the finalization of the
proposals. The proposalswere published for public comment during the Spring and Summer of 1995.

Similarly, theNAFTA Partieshaverecently amended (effective October 1, 1995; copy attached)
theNAFTA Uniform Regulationsfor Chapter Four to provide moreconsistent treatment whileallowing
more flexibility to the trading community. As in the case of the chemical rules, the Parties closely
consulted with the private sector in developing the anendments to improve the Uniform Regulations,
and in releasing them for public comment in advance of their implementation. For example, Canada
published the amendments for public comment in August, 1995.

Asrequired under the WTO Agreement on Rules of Origin, both the amendments to the chemica
rules of origin and the amendments to the Uniform Regulations have been notified to the WTO.

62. Are there any specific cases where an evasion of AD/CVD duties has been made?

What isthe relationship between the Mexican rules of origin, with respect to the evasion
of AD/CVD duties and the NAFTA rulesor origin? Isthereany differencein standards
or criteria? If so, why?

Please explain specifically how requirements have been loosened regar ding the deter mination
and certification of origin for those products originating in the U.S. and Canada?

The NAFTA Rules of Origin regarding the application of AD/CVD duties are basically
the same as those of the WTO. With respect to the application of AD/CVD duties to
importsfrom NAFTA countries, why arerulesor origin under the Free Trade Agreement

applied?

The NAFTA rules of origin are not applicable to those of NAFTA Parties in respect of their
antidumping and countervailing laws. That is, the rules of origin regarding the application of antidumping
or countervailing duties(AD/CVD) and NAFTA rulesof origin arenot rel ated to each other. Theformer
are aimed at avoiding the elusion of AD/CVD, while the latter are applied for preferentia purposes.
Moreover, as stated in the original answer to question 62 in document WT/REGA4/1, therulesof origin
regarding the application of AD/CVD do not result from NAFTA but from Mexico's internal needs.

Therearedifferencesbetween both systems. Therulesof origintoavoidtheelusionof AD/CVD
payment are less stringent than the NAFTA rules of origin.

Since the rules of origin for AD/CVD are aimed at preventing exporters from eluding such
duties by utilizing the territory of athird party to disguise the real origin of their products, and since
therulesof origin of the free trade agreements allow for the identification of the origin of the products,
in the case of products covered by those agreementsit is not necessary to double-check their real origin
nor to apply to them the rules of origin for AD/CVD.
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63. With regard to paragraph 1 of the reply, please provide us with a copy of "the Uniform
Regulations for Chapter Four".

With regard to paragraph 2, please explain the activities and the present situation of the
"Working Group on Rules of Origin".

The three main activities of the NAFTA Working Group on Rules of Origin during 1994 and
1995 involved the substantive amendments to the Uniform Regulations and to the rules of origin
applicabletothechemical sector (seeanswer to question 60), and non-substantivetechnical rectifications
to the Annex 401 product-specific rules of origin.

Thefourth mgjor effort of the WG during this period involved converting Annex 401 product -
specificrulesof originfromthe 1992 HStariff classification to the 1996 HSclassification nomenclature.
The amendments to the chemical rules of origin, the technica rectifications to Annex 401 and the
conversion of the Annex 401 rules of origin to the 1996 HS were implemented on January 1, 1996
by the three Parties. Asrequired under the WTO Rules of Origin Agreement, these substantive and
non-substantive amendments have been notified to the WTO.

The WG and its Customs Subgroup have aso been involved in a number of other issues,
including addressingdifferencesintariff classification between thethreePartiesand examining proposal s
from the private sector to amend substantively the rules of origin for other products.

61./ Comparing the NAFTA rules of origin in general with that of the U.S.-Canada FTA, we

65. do not deny that, for example, the scope of using the standard of tariff classification has
been widened and that the predictability of the NAFTA rules of origin hasbeen enhanced.
Bearing thisin mind, why are special complicated rules set out for automotive goods and
other areas? What is the reason for such policy?

With regard to paragraph 3 of question 64, please explain the aim and application of
"inventory control methods'.

65. With regard to paragraph 2 of the reply, please give more details concerning "In some
cases'.

The reply mentioned that "the degree of specificity in the NAFTA rules of origin for
industry sectors is based on the degree of specificity in the HS for goods in a sector”.
However, it is difficult to understand from reports on the NAFTA negotiations that the
degree of specificity in the NAFTA rulesof origin for industry sectorswas decided ssimply
for technical reasons. Rather, isthere not a problem that the degree of specificity was
decided with the intention to protect sensitive areas by using technical methods?

Answer to questions 61 and 65:

The NAFTA Parties developed the extensive use of tariff classification in the rules of origin
because it provides predictability. The NAFTA Parties also sought to base the rules only on changes
in tariff classification whenever possiblein order to reduce record-keeping and administrative burdens
on producers and traders and to reduce the verification burdens on the customs administrations. As
for reasonsfor the specific rulesrelated to automotive goods and other areas, please seethe explanation
provided in the answer to question 72. It is unclear to what other areas the question is addressing
since the rules of origin for other goods are based on changesin tariff classification, with, in selected
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cases, a supplementary regiona value content test based on the general content calculation specified
in Article 402 of the NAFTA.

Inventory control methods are used by producersin the trading community whose norma business
practices entail the co-mingling of inputs and goods. The NAFTA rules allow agreed-upon methods
and facilitate their use, therefore reducing and even eliminating burdens that would be related to the
specific identification of such inputs and goods by the trading community.

With regard to the reference to “ in some cases’ in paragraph 2 of the origina response, examples
of goods for which the NAFTA Parties created 8-digit tariff items to identify specific inputsin order
to avoid imposing a regiona vaue content test including, among others, household refrigerators,
dishwashers, washing machines, most industrial machine tools, photocopiers, gas turbines, and fax
machines. These 8-digit tariff items specifically identify the major parts or inputs of these goods.
Since these parts or inputs would be required to be sourced within the NAFTA region in order to meet
the regiona vaue content test, the NAFTA Parties were able to dispense with the value content test
in these cases. As aresult, producers that import other parts of the good classified under the same
parts heading or subheading are spared the administrative and record-keeping burdens of complying
with a regional value content test. A regional value content test would require the producer to keep
track of the sourcing and value of al its inputs, while the tariff shift rules based on these specially-
identified inputs require the producer only to keep track of sourcing of these specific inputs.

In certain cases, the NAFTA Parties identified by description the specific input in order to
provide greater clarity as well as avoiding the use of a regional value content test. An example of
thisis the rules of origin for telecommunications equipment.

At the sametime, 8-digit tariff itemswere created to specifically identify products as a means
of avoiding the inclusion of such products under a regional vaue content test that applied to other
products under the same heading or subheading. An example of thisistherule of origin for television
picture tubes.

The specificity of therulesfor each product reflect the ability of the NAFTA Partiesto develop
rules of origin that minimized the recourse to supplementary tests such as regiona value content tests
when specifying the desired degree of transformation of non-originating inputsand partsfor each good.
It was not possible in all cases to eliminate the use of the regional value content test.

66./ Wedo not intend to challenge the existence of the rules of origin themselves. However,

67. the essence is to distinguish between products originating in the NAFTA region and products
originating outside the NAFTA. Thus depending on the criteria and application of those
rules, there could be a problem of applying them in a protective way.

In the case of local content requirements on automotive goods, the NAFTA content level
will eventually become 62.5 per cent, an increase from 50 per cent in the U.S.-Canada
FTA. This could be considered as a case of violation to the rules in paragraph 5(b) of
Article XX1V of the GATT, which stipulates that regulations of commerce shall not be
more restrictive than those prior to the formation of the free-trade area. We would like
to request a detailed explanation on this point by using the case of automobiles as an
example.
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Reference is made to the answers in the genera questions to this section, aswell as the answer
toquestion 88. Asnoted previously, theNAFTA viewpoint onthe matter of preferential rulesof origin
isthat they do not functionin arestrictivemanner with regard to MFN tariffsor other policy instruments
that apply to imports of goods from non-NAFTA countries.

72. Thisreply isextremey important and wewould liketoclarify in particular onthefollowing
points:

(a) Paragraph 1 and 2 of the reply explain that automobiles and products for motor
vehicles are comprised of hundreds and thousands of components and parts, and
thusrequireamore accur ate calculation of local content. Another example could
be aircraft, which also has similar characteristics. Are special rules of origin,
including local content, applied to aircraft? If not, why?

(b) If adetailed calculation method of local content isset up for industrieswith awide
range of components, it would put a great burden on such industries. Would this
not be contradictory with the work set out to simplify the rules of origin, as
explained by the NAFTA members?

(A) TheNAFTA Partiesagreed to develop, tothelargest extent possible, rules of origin devoid
of avaue content percentage methodology, and were successful in achieving this objective for many
product sectors, including aircraft. However, this objective was not met in the automotive sectors,
and a value contents percentage methodology is utilized.

(B) Anoverdl concern asto administrative burdensis manifested inthe Uniform Regulations,
which provideflexibility to the private sector in choosing the most efficient and simple manner to meet
theagreement’ srequirements. Thisisparticularly truewithregardtorecent amendmentstotheUniform
Regulations, as discussed in the responses to questions 60 and 63.

76. The reply does not answer the question about the "burdens on companies'. What isthe
actual effect on companies?

An international harmonization of rules of origin is necessary. Take the example of the
United Stateswheretherear ethreedifferent methodstocalculatethelocal content, namely,
the NAFTA, the Labelling Act and the CAFF Act, which together put greater burdens
on companies. Arethereany plansfor domestic harmonization? If so, what isthe specific
schedule?

Through ongoing efforts, such as the recent amendments to the Uniform Regulations, the NAFTA
Parties are responsive to actua effect on companies of the requirements of various origin regimes.
Itsis also for this reason that the NAFTA Parties are active participants in the ongoing work program
in the WTO, which will lead to the harmonization of rules of origin used in the application of non
preferential trade policy instruments.

79. We understand that for the retention of NAFTA records, a five-year period in the case
of Mexico and theUnited States, and asix-year period in the caseof Canada, are specified
in each member'sinternal law. Please provide details as to which laws or notices these
are actually specified.
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The NAFTA requiresexportersor producers"to maintain all recordsrelated totheorigin
of a good for five years, or longer than five years as the NAFTA Party may specify".
What kind of situation could arise where an extension to the five-year period isrequired?

Such requirements exist because of NAFTA Parties individual domestic legislation relating
to accounting records for certain business transactions. With regard to the requirements relative to
imports, such requirements would apply to all imports, and not just imports entering under NAFTA
tariff preferences.

With specific reference to Mexico, Article 30 of the Mexican Federal Fiscal Code (Cédigo
Fiscal de la Federacion) provides for aten year requirement for the retention of accounting records
for dl fisca purposes, not only those rdated to NAFTA. Furthermore, according to the NAFTA specific
regulations, all exporters or producers that complete a certificate of origin covering goods exported
to the territory of another Party under preferential tariff treatment, shall keep al records related to
the origin of the good, in the terms of the Federa Fiscal Code, while importers of originating goods
under preferentia tariff treatment, shall keep the certificate of origin and other documents related to
the importation in accordance with the Customs Act (Ley Aduanera) and the Federa Fisca Code.
That is, according to Mexican internal law, al Mexican exporters, producers and importers must keep
their NAFTA records for aten year period.

In Canada, subsection 40(1) of the Customs Act requires every person who imports goods to
keep for six yearsal recordsin respect to theimported goods' origin, marking, purchase, importation,
cost and value of commercia goods, the payment for commercia goodsin Canada and any application
for advance ruling made under subsection 43.1(1) of the Customs Act in respect of commercial goods.
The legal requirement applies to all imports, and not just imports entering under NAFTA tariff
preferences

82. Our question was intended to ask about the case of a company exporting goods "from
theU.S. to Mexico" and not "from MexicototheU.S.". Wewould appreciatea new reply
on this basis.

Only one certificate is required by Mexican Customs:

@ Goods exported from US and Canada to Mexico under NAFTA preferential treatment
are waived from the certificate of origin for AD/CVD purposes because they already
haveacertificateof origin: theNAFTA certificateof origin (seeanswer to question 62).

(b) Goods exported from US and Canada to Mexico under MFN treatment require a
certificate of origin for AD/CVD purposes because they do not have a NAFTA
certificate of origin (see answer to question 62).

88. ThePartiesstatethey "expect the NAFTA to havea positiveimpact on importsof all goods
from all regions of the world because of the trade creation effects arising from higher
incomes in the NAFTA territories’ (reply to question 88 - WT/REG4/1).

Could the Parties explain how they expect imports of sensitive sector s (autos, textiles) will
increase when NAFTA rules for these sectors would tend to limit free trade even within
the NAFTA?

MFN rates are not increased, but the status quo remains.

Do the Parties believe that trade in the sensitive sectorswill increasein the NAFTA given
the tighter rules for these sectors?
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What percentage of total NAFTA tradeisin the sensitive sectors?

Will therebea phased incor por ation/reduction of thesedifferent rulesfor sensitive sectors,
i.e. will the rules for sensitive sectors be brought into line (coverage) with the rules for
other NAFTA sectors?

How doesthe phased elimination of Canada's prohibitionson used vehiclesfrom Mexico,
which expires by 2019, comply with GATT 1947, Article XXIV:5(c)?

Every sector may be sensitive to a particular element of the trading community, and it is not
clear what sector would be universally understood to be “ sensitive.” And, as previously noted, the
NAFTA did not result in any increased barriers to imports of goods from non-NAFTA regions. As
for thetextile sector -- avery broad category-- therulesof originlargely reflect thehigh North American
content which many products have. Similarly, the rules applicable to automotive products aso largely
reflect the current and expected (asreflected in the eight-year transition period) North American content
levels as reported by most automotive producers.

Canadaand Mexico agreed, asan exception to the phase-out of other trade barriers, to eliminate
the prohibition on imports of used vehicles from each other in 2019 in recognition of the special
circumstances in Mexico regarding importation of used vehicles.

Customs Procedures (Chapter 5)

103.- Our understanding from Mexico's reply in the case of the United States and Canada,

105. changesto the CIF system are not relevant because even if the taxable tariff base were
to change from the FOB system to the CI F system, substantially thereisno great change.
For a non-NAFTA member, however, the change of the system will have an effect equal
to a de facto increase of tariffs, and it is clear that the change to the CIF system will be
discriminatory to non-NAFTA members. What is your view on this point?

A second problem could arise in the sense that it would change the content of Mexico's
schedulesof concession arrived at thetariff negotiationswhen MexicoaccededtotheGATT
(and at the subsequent tariff negotiations).

103.- Though theuseof either aCIF or a FOB system iscompatiblewith the Customs Valuation

105. Agreement, the point raised in connection with these questions is the use of different
valuation systemsdepending on whether theimported goodshave NAFTA or non-NAFTA
origin. We can see no logic in the argument that "when the goods conform to the rules
of origin provisions contained in NAFTA, such goods are considered to come not from
theUnited Statesor Canadabut from theNorth American Free TradeArea, and therefore
treated under the FOB system".
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The use of different customs valuation systems is not a reasonable implication of the
creation of a free-trade area, though the same practical results could have been obtained
by amarginal acceleration of thetime-tablefor Mexican tariff reductions. Thearguments
given in the answer to this question to underline the marginal and temporary nature of
the discrimination introduced by this measure reinfor ce the idea that this differentiation
is, apart from arbitrary, unnecessary. Could the Parties, in view of those considerations,
give their views on the subject?

If theargument according to which the CIF system has an effect equivalent to adefacto increase
of tariffs were correct, it would aso be correct that al WTO Members who use the CIF system have
increased their tariffs or have tariffs relatively higher than those of WTO Members who use the FOB
system. This is not the case. As stated in the original answer to question 103 of the document
WT/REGA4/1, the use of both the CIF system or the FOB system is compatible with Article 8 of the
Customs Valuation Agreement. Otherwise, Article 8 of that Agreement would give preference to one
system over the other.

The application of the CIF system instead of the FOB system is not related to tariffs. If it were
s0, the issue would be part of the binding obligations under Article Il of GATT 94, which is not the
case. Thus, it is not correct to state that the use of CIF will result in greater differences between the
MFN tariffsand NAFTA preferential tariffs. Mexico's MFN tariffs (which in most cases areinferior
to the bound level) have not been affected by the application of the CIF system. The only tariff changes
introduced in Mexico's schedule of concessions since its accession to the GATT were the reductions
in bound tariffs agreed during the Uruguay Round.

Finaly, it is important to bear in mind as stated in the original answer to question 103 of
document WT/REG4/1, that Mexico's CIF regime applies to the products of al Contracting Parties,
including the United States and Canada, in anon-discriminatory manner. Neverthel ess, when the goods
comply with NAFTA provisionson rules of origin, it is considered that those goods do not come from
the United States or Canada, and thus they are treated under the FOB system.

Energy and Basic Petrochemicals (Chapter 6)

106. Asstated intheanswer to thisquestion, Article 603.3 ensuresthat, when import or export
restrictions on energy productsfrom or to third countriesare applied by a NAFTA Party,
this Party may require other NAFTA Contracting Parties to apply export restrictions as
it may be necessary in order to prevent circumvention of such measures. In the case of
non-conformity with the WTO rules of the measures applied by the requesting Party, a
conflict may arisefor therequested Party between itsNAFTA and WTO obligations. Could
thePartiesexplain howtheNAFTA Treaty would beapplied in such hypothetical situation?

NAFTA Parties have no intention to take WTO inconsistent measures. In any case,
Article 603(3) does not ablige the NAFTA Parties to take measures that are inconsistent with their
WTO obligations.
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Agriculture (Chapter 7)

General question:

Why have the member countries adopted a different approach to the relationship (or
computation) of intra-NAFTA tariff quotas with respect to their WTO quota commitments?
Istherenot therisk that, in some cases, the access opportunitiesof third countriestoWTO
qguotas will beimpaired? Please provide more extensive information on how this matter
isregulated in each of thethree countries, aswell asdetails on theway in which thequotas
are administered.

(Canada) - With respect to Canada/Mexico trade, the relevant provision is Annex 703.2,
Section B, Paragraph 5, which allows each party to count the in-quota quantity under atariff rate quota
applied to a qualifying good in accordance with its Schedule to Annex 302.2 toward the satisfaction
of anin-quotaquantity of atariff rate quotaor level of accessunder the GATT. Canadadid not establish
tariff rate quotas pursuant to its Schedule to Annex 302.2. Therefore, this question is not applicable
with respect to Canada.

(United States and Mexico) This questionis not clear. In particular, the reference to a*“ different”
approach isunclear with respect to what the approach isbeing compared (that is, different from what?).
The United States and Mexico have not impaired the access opportunities of third countriesto WTO
tariff-rate quotas. If thereferenceisto paragraph 6 of Section A of Annex 703.2, then it may be useful
to understand that that provision is intended to ensure that there is no “ double counting” of access.
That is, it makes clear that, between the United States and Mexico, a NAFTA party is not entitled
to the quantity of access provided under the NAFTA plus the quantity provided under the Uruguay
Round. (For example, if the NAFTA access commitment isfor 100 tons, and the WTO commitment
is for 50 tons, the access due the NAFTA party is 100 tons, not 150 tons.)

109. With reference to question and reply 109, which talks about the provisions of NAFTA
which allow each party to count the in-quota quantity under the tariff rate quota in the
agricultural sector towards the satisfaction of commitments made under the Uruguay
Round. Thisisavery important question for New Zealand, because it involves whether
countries are able to maintain their rights of access - tariff-quota access - to the markets
of a free-trade area.

What werethe criteria used to determine the tariff rate quota quantities under NAFTA
and tothat extent theamount that could be counted against Uruguay Round commitments?

109. Thereplytoquestion 109 doesnot answer thequestion. Could thepartieselaboratefurther
on the reply?

See answer to “general question” above.
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113.  In view of the absence of any reference in the text of the NAFTA Treaty itsdf to the
necessary confor mity with the WTO (and in particular with Part VII of the Agreement
on Agriculture), of any measure taken following the provisions of Article 705, the
Community wishes to underline the importance it attaches to the statement contained in
the answer to this question that "any measures adopted by a NAFTA Party pursuant to
Article 705 of NAFTA would also need to be fully in conformity with provisions in the
WTO Agreement"”.

[No reply received.]

118./ Moredetail isrequired in relation to questions 118-120. It isnot clear from theresponses

120. that NAFTA will be administered in a manner that will ensure that, in the longer term,
there is no detrimental effect on Australia's share of the U.S. quota and, more broadly,
on the possibility of a sugar trade developing between Australia and Mexico.

Asnoted in the first response to these questions, the concerns of other suppliers will be taken
into account in making any allocations under the tariff-rate quota. The United States has continued
to accommodate imports from its NAFTA partners within the sugar tariff-rate quotas that the United
Stateshas now bound under the Uruguay Round, including with respect to thea |l ocationsfor the current
guota period.

Therefore, there has been no effect on other suppliers. In fact, this year’s in-quota quantity
is substantially in excess of the bound Uruguay Round amount, and consequently Australia’s share
is higher as well.

Tradein sugar between Mexico and Australia has been non existent during the last five years.
Mexico iscomplying and will continueto comply with theterms agreed inits Uruguay Round LXXV1I
schedule.

121.  Whilst theresponse to question 121 indicatesthat the U.S. will continue to allocate quota
shares on an historical basis, it also reserves the right to change this practice and makes
nomention of itscommitment in theletter of 22 March 1994 that it would consult Australia
prior to taking such action. Confirmation of this commitment should be sought.

The United States confirms its commitment, as stated in the March 22, 1994, letter, that if
it modifies or suspendsthe allocation of market sharesin accordancewith GATT Article XIlI, it would
promptly enter into consultations with Australia.

122.  With regard to question 122, could the U.S. explain why it is appropriate to include NAFTA
sugar imports in the Uruguay Round global quota.

See response to questions 119-120 above. Prior to the conclusion of the NAFTA, the
United States had been allocating a share of 7,258 metric tons, raw vaue, of sugar to Mexico under
its tariff-rate quota, and that share has continued under the NAFTA.
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123. HowisMexicogoingtoapply preferencestotheU.S. given that under the Uruguay Round
outcome, Mexico'sin-quotatariff ratefor skim milk powder iszerofor theU.S. and other s?

In skim milk powder, Mexico grants a zero tariff rate under the quota both in NAFTA and
WTO. But asstatedinthe" general question”, thein-quotaquantities of the NAFTA quotas count under
the tariff rate quota in the agricultura sector towards the satisfaction of commitments made in the
Uruguay Round.

Emergency Action (Chapter 8)

128. (a) The response to question 128, contained in Document WT/REG4/1, states that
the provisionsof NAFTA Article 802, under which importsfrom a NAFTA Party
may be excluded from another Party's application of a global safeguard action
under certain circumstances, do not conflict with GATT Article X1 X or theWTO
Agreement on Safeguards in the context of a free trade agreement under GATT
1994 Article XX1V. However, GATT Article XXI1V does not necessarily provide
a carte blanche from all obligations under the WTO Agreements.

A casein point isthe possibility that non-member countries may be burdened with
a disproportionate amount of trade restriction because of the non-application of
a global safeguard action among NAFTA members.

Under Article 5.2(a), a member may allocate quotas based upon the proportion
supplied during a previous representative period. Since NAFTA members can
be exempted from the quota, it may entail that the share of supply originating
from non-members will be set at a smaller amount than it would have been in
the case of proportional reduction of the shares of both member and non-member
countries.

This result seems to run counter to the letter and spirit of GATT Article XXIV,
paragraph 5(a), which provides that "duties and other regulations ... shall not
on thewhole be higher or morerestrictive than the general incidence of the duties
and regulations of commer ce applicable in the constituent territories prior to the
formation of a free-trade area]”.

In thelight of the above, how is the safeguard mechanism of NAFTA considered
to be compatible with the WTO Agreement?

(b) If a NAFTA member takes a safeguard measure, would it not violate the MFN
rules should it exclude imports from other NAFTA members?

The question refersto the application of agloba safeguard measure by NAFTA membersand
the exemption provisions of NAFTA Article 802 vis-avis GATT Articles XI1X and XXIV:5 (a). It
is assumed that the question is meant to deal with Article XXIV:5 (b), which deals with free-trade
areas;, XXIV:5 (a) applies to customs unions.
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The relationship between Articles XIX and XXIV has been raised in past working party
examinations of free trade arrangements, including the examination of the Canada-United States Free
Trade Agreement.? It has also been discussed in the Uruguay Round negotiating groups on GATT
Articles and Safeguards.

The position of the NAFTA parties remains that the exclusion from another NAFTA Party’s
gpplication of agloba safeguard action, under certain circumstances, does not conflict GATT Article XIX
or the WTO Agreement on Safeguards in the context of a free trade agreement under GATT
Article XXIV. The provisions of NAFTA Article 802 are consistent with the requirement of GATT
Articdle XXIV to diminate duties and other regulations of commerce on substantidly al the trade between
the constituent territories in products originating in such territories, a practice maintained by other
WTO membersthat providefor the exemption of Partiesto afreetrade agreement from global safeguard
actions.

1. TECHNICAL BARRIERS TO TRADE

129. Thoughitistruethat Article907.2 of NAFTA containsprovisionsto balancethe otherwise
unlimited right for a NAFTA Party to establish the level of protection that it considers
appropriate in respect of the legitimate objectiveslisted in Article 904.2 those balancing
provisions refer only to trade between NAFTA Parties or to the possible discrimination
of goods or service providers of another NAFTA Party. We have found no reference in
the NAFTA Treaty to the international obligations of NAFTA Parties under the WTO
in thisrespect, and the statement in the answer to this question that "Chapter 9 does not
require the Parties to discriminate against third countries' is hardly a consolation in this
sense. The question on the guaranteethat third countrieswill not be discriminated against
remains in our view completely open and pertinent.

Chapter 9 is not intended to address the question of non discrimination with regard to third
countries. The NAFTA is an agreement among the NAFTA Parties: it cannot affect the WTO rights
and obligations of non-Parties. Theprovision set forthin Article 904 (2) of NAFTA applies asbetween
the Parties; asfor our obligations with respect to other WTO Members, the NAFTA Partieswill abide
by the WTO's relevant provisions.

130. Please clarify what is specifically meant by the word "measures’ in "standards-related
measures".

Thereply mentions: "All consultations about standar ds-related measur es are channelled
through the NAFTA Committee on Standards-Related M easur es and the Subcommittees
operating under Chapter 9."

What is the procedure for a NAFTA member to hold such "consultations'? Are such
consultations restricted to NAFTA members? If they are not restricted, is there any
difference between the procedures of a NAFTA member and a non-NAFTA member?

The term * standards-related measure” is a defined term under the NAFTA (Article 915) and
means a standard, technical regulation or conformity assessment procedure.

2See paragraph 43, GATT Working Party on the Free Trade Agreement between Canada and the United
States, Spec(91) 18, May 28, 1991.
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The reference to “ al consultations about standards-related measures are channelled through
theNAFTA Committeeon Standards-Related M easures and the Subcommitteesoper ating under Chapter
9" was in response to a question about consultations under paragraph 7 of Article 906. There is no
set procedure for holding these consultations.

NAFTA consultations are applicable to the NAFTA members, as WTO consultations are
applicable to WTO Members.

V. GOVERNMENT PROCUREMENT

137./  Thereply given by Mexico only mentionsabout itsgeneral disciplines, and doesnot explain

140. theextent of why Mexico, while committing itself to the government procurement provisons
inthe NAFTA, doesnot commit itsdf to the WTO Agreement on Government Procurement.
We would like to ask for further explanation.

Will each Party provide the following statistics?
(After entry into force of the NAFTA)

(a) Thetotal amount of gover nment procurement abovethe NAFTA threshold by each
Member after its entry into force.

(b) The sectoral break-down (Goods, Services, Construction) of figures.

(© The ratio of foreign products or services in the total procurement.

(d) Theratio of products or services originating from the NAFTA-member countries
in the total procurement.

(Before entry into force of the NAFTA)

(a) Thetotal amount of gover nment procurement abovethecurrent NAFTA threshold
by each Member going back seven years before its entry into force.

(b) The sectoral break-down (Goods, Services, Construction) of figures.

(© The ration of foreign products or services in the total procurement.

(d) Theratio of productsor services originating from the NAFTA-member countries
in the total procurement.

Statistics on government procurement prior to the NAFTA are atached.®* Statistics for
government procurement after entry into force of the NAFTA are currently being processed.

That Mexico subscribes or not the WTO Agreement on Government Procurement has no relation
whatsoever with the consistency of Mexico's commitments under NAFTA and the GATT 94. Asiit
iswell known, the Agreement on Government Procurement ispart of thePlurilateral Trade Agreements
in Annex 4 of the WTO Agreement, and not of GATT 94.

V. INVESTMENT, SERVICES AND RELATED MATTERS

3See Annex 1.
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Investment (Chapter 11)

145.- The reservations and exceptions provision contained in Article 1108 of NAFTA appear

160. tobesignificantly wider and generousthat the exceptionsprovided for in Article 3TRIMs
and the phase-out periods contained in Article TRIMs. Could the NAFTA Partiesclarify
these apparent discrepancies?

[No reply received.]

VI. INTELLECTUAL PROPERTY

191.- Noreplieshavebeen received by the NAFTA members. Wewould liketo ask for concrete
205.  replies to these questions.

Canada and the United States submitted responses to al of these questions to the Secretariat
at the last meeting of the NAFTA Working Party. However, these responses have not been circulated
by the Secretariat.*

No replies have been submitted by Mexico on TRIPs because they are outside the mandate
of the Working Groupson Tradein Goods and Tradein Services. Mexico submitted itsNAFTA-TRIPs
notification under Article 4(d) of the TRIPs Agreement to the TRIPs Council on December 29, 1995.

194./ With regard to cases in which provisionsin the NAFTA have a higher level of standards

204.- enforcementsthan thosein the TRIPs Agreement, wewould liketo ask theNAFTA parties

205. toapply measuresin question on an MFN basisto Japan aswell asother WTO members,
pursuant to Article 4 of the TRIPs Agreement.

NAFTA does not provide a higher level of intellectua property rights enforcement than the
TRIPS Agreement.

VII. ADMINISTRATIVE AND INSTITUTIONAL PROVISIONS

Review and Dispute Settlement in Anti-Dumping and Countervailing Duty Matters (Chapter 19)

207. Could the Parties update, if and as appropriate, the answer to this question to take into
account any recent developments?

TheUnited States hasrequested aNAFTA panel to consider the application by Canadaof tariffs
to certain U.S.-origin agricultural products. Thisisadisputeinvolving NAFTA rights, and soit could
not have been handled under the WTO dispute settlement mechanism. Mexico is participating as a
third party in this dispute.

209.- The sameremarks madein respect to question 154 seem to apply to the answersto these
211.  questions.

“These responses are found in Annex 2 to this document.
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We agree that the answer to question 154 applies to the answers given to questions 209, 210
and 211.

212. According to the provisions of Article 1903.3(b)(i), a Party has the right to enact
comparable legislation if a Party fails to enact corrective legisation after a nine month
period from the panel decision. The Parties stated in their answer that "any decisions
on whether to take comparable legidative or executive action will be made following an
analysis of the potential impact of that action on the Party's WTO obligations. In this
respect we would like clarification on the following issues:

- Who will conduct this analysis?

- What specific criteria will be applied in assessing this analysis?

Will the WTO be informed of the decision to enact corrective legislation?

Article 1903.3(b)(i) provides that a complaining Party may take comparable legislative or
equivalent executive action 12 months after an affirmative finding by a binationa panel pursuant to
Article 1903(1), if no other mutually satisfactory solution to the matter has been found. The decision
to take such action, and what it will consist of, will be made by the complaining government on the
advice of its responsible officials.

In determining what comparable legidative or equivaent executive action to take, the government
would look, inter-alia, at the nature of the non-conformity, and the extent to which the amending statute
affectsnationd interestsunder theNAFTA, including theimpact of theamending statuteonitslegitimate
exports.

Should the Party complained against enact corrective legislation following the issuance of an
affirmative finding by apanel, Article 18.5 of the Agreement on Implementation of Article VI of the
General Agreement on Tariffs and Trade 1994 and Article 32.6 of the Agreement on Subsidies and
Countervailing Measures obligates member countriesto inform the Committees of any changesto their
laws and regulations relevant to the applicable Agreement. Canada, the United States and Mexico,
as parties to the WTO would respect their WTO obligations and report any such enactment.

Additional Questions:

Q.1:  According to the provisions of Article 1904(2) a Party may request a panel review to
determine whether a final anti-dumping or countervailing duty determination was in
accor dance with the anti-dumping law of the importing Party. Article 1904(3) provides
that thepanel review shall be conducted accor dingtothestandard of review and thegeneral
legal principlesthat a court of theimporting Party would apply. Isthestandard of review
in Article 1904(3) the same asthe"appropriate’ standard of review in Article 1904(13(iii).
Would it be possible to elaborate on these concepts?
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Yes, the standard of review in Article 1904(3) is the same as the "appropriate’ standard of
review in Article 1904(13)(a)(iii). Theterm "appropriate” means that the standard of review applied
by apanel in a given case is the standard of review of the importing Party as defined in Annex 1911.
Pursuant to Article 1904(3), the panel shall apply the standard of review set out in Annex 1911 and
the general legd principles that a court of the importing Party otherwise would apply to areview of
a determination of the competent investigating authority.

Q.2  Article1904(9) statesthat the decision of a Pand shall be binding on theinvolved Parties.
How will this be enforced if a Party does not abide by the rules of a Pandl decison?

Each Party has provided for the binding effect of a panel decision within its domestic law.
In Canada s. 77.016(1) of the SIMA provides that an investigating authority shall take action not
inconsistent with a panel decision. Subsection 77.02(1) of the SIMA provides that panel decisions
are binding. In the United States, section 516A(g)(7) of Tariff Act of 1930, as amended, contains
similar provisions. By virtue of Article 97 of the Mexican Foreign Trade Law (Ley de Comercio
Exterior) and the self-executing nature of international agreementsin Mexico, any panel decision shall
be binding under Mexican Law.

Article 1905(2)(c) provides that where a Party alleges that the application of another Party's
domestic law has prevented the implementation of the decision of a panel or denied it binding force
and effect, such Party may initiatethe Special Committee process. Wherethe Special Committee makes
an affirmative finding in respect of the complaining Party's alegations, and no satisfactory resolution
is reached, Article 1905(8) provides that the complaining Party may suspend:

€) the operation of Article 1904 with respect to the Party complained against; or

(b) the application to the Party complained against of such benefits under this Agreement
as may be appropriate under the circumstances.

Q.3: The Parties are required to amend their existing anti-dumping and countervailing duty
legidlation in order to achieve the goals of Article 1904. Article 1904(15) enumer ates the
precise pur pose of thesemodifications. However, therulesof Article1904(15) do not refer
expressy to the provisions of Article 1902(d)(i), i.e. the consistency withthe GATT. Will
these amendments reflect the principle of Article 1902(d)(i)?

All amendments enacted to achieve the goals of Article 1904(15) are in conformity with the
WTO Anti-dumping Agreement and the WTO Subsidies and Countervailing Duties Agreement. In
addition, Canada and the United States have taken steps to amend their existing anti-dumping and
countervailing duty legislation in order to implement the WTO Anti-dumping Agreement and the WTO
Subsidiesand Countervailing Duties Agreement. The Agreements areincorporated into Mexico' sdomestic
law by virtue of its own legal system.

Q.4:  According to the provisions of Article 1904, a Party may request a Panel in order to
determine whether the final determination of the investigating authority of the importing
Party isin accordance with the applicable legislation of the importing Party. Pursuant
to Article 1904(8) a Party may uphold a final determination or remand it for action not
inconsistent with thePanel' sdecision. Pleaseexplain how the second option will beapplied
in practice.
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Under each Party' sapplicablelaw, theinvestigating authority shall take action not inconsistent
with a panel decision. In practice, the panel sets atime period for remand action. The investigating
authority then files a determination on remand setting out its findings made in accordance with the
panel decision. The participantsto the panel review may file submissionsin support or in opposition
to the action taken by the investigating authority on remand. The panel normally issuesafina decision
within 90 days of the date such remand action is submitted to it.

Q.5:  According to the provisions of Article 1905, a complaining Party may request the
establishment of a Special Committee if another Party's domestic law fails to meet the
criteria of Article 1905(1)(a) through to (d). If the Party complained against has not
demonstrated that it corrected the problem, the complaining Party may pursuant to
Article 1905(8)(b) suspend the application of such benefits under the NAFTA Agreement
"as may be appropriate under the circumstances'. Could the Parties elaborate on this
concept and also explain whether such suspension is compatible with the requirements
under the WTO Agreement? In thisrespect, could the Parties clarify what is under stood
under the phrasethat "suspension of benefitsis manifestly excessive" in Article 1905(10)?

Article 1905(8) provides that where a Speciad Committee has made a determination that the
application of aNAFTA country's domestic law has interfered with the binationa panel process and
the matter remains unresolved sixty days following the issuance of the Specia Committee's report,
the complaining Party may either suspend theapplication of Article 1904 of theNAFTA or such benefits
under the Agreement as may be appropriate under the circumstances.

What is " appropriate under the circumstances' will be determined by the complaining government
on the advice of its responsible officials.

In determining what action to take under Article 1905(8), the complaining Party may take into
account such factors as the severity of the breach, itsimpact on the binational panel process and the
effect, both of the breach and of the remedial action contemplated, on the country's interests and its
exporters.

If the Party complained against regards the level of benefits suspended by the complaining
Party as"manifestly excessive", it may reconvene the Special Committee to make a determination in
thisregard, or adetermination that the party complained against has corrected the problem or problems.

The benefits to be suspended arelimited to benefits under the NAFTA, therefore, these provisions

do not affect the rights and obligations that NAFTA Parties have under the WTO in respect of other
WTO Members.

VIII. OTHER PROVISIONS

215.- Could the Parties update as appropriate the answer s given to these questions? Could the
218. Partiesfurther elaborate, in particular, ontherdationship betweentheNAFTA and FTAA
initiative?

TheFTAA isaseparateinitiativefromthe NAFTA. TheFTAA isnot asubstitutefor NAFTA
accession. In more generd terms, al the three partners see NAFTA as an important contribution to
the objective of building an FTAA by the year 2005.
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Statistics on Government Procurement Prior to the NAFTA

MEXICO
Summary
(Million US dollars)
1990
Goods Services Construction Total
services
TOTAL 8,715 4,879 4,846 18,440
FEDERAL GOVERNMENT
ENTITIES 1,038 1,058 722 2,818
GOVERNMENT
ENTERPRISES 7,677 3,821 4,124 15,622
Entities Goods Services Construction Total
services
Tota procurement 8,715 4,879 4,846 18,440
Total
Federal Government Entities 1,038 1,058 722 2,818
Secretaria de Agriculturay
Recursos Hidradlicos 153 177 300 630
- Instituto Mexicano de
Tecnologia del Agua
- Instituto Nacional de
Investigaciones Forestales y
Agropecuarias
Secretaria de Comunicaciones
y Transportes 88 80 285 453
Secretaria de la Defensa
Nacional 304 76 1 381
Secretaria de Salud 103 63 24 190
- Administracion del
Patrimonio de la
Beneficencia Publica
- Centro Naciona de la
Transfusion Sanguinea
- Gerencia Generd de
Biolégicos y Reactivos
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Entities Goods Services Construction Total
services

- Instituto de la
Comunicacion Humana
Dr. Andrés Bustamante

- Instituto Nacional de
Medicina de la
Rehabilitacion

- Instituto Nacional de
Ortopedia

- Consgo Nacional parala
prevencion y control del
SIDA

Secretaria de Educacion
Publica 64 115 4 183

- Instituto Nacional de
Antropologia e Historia

- Instituto Naciona de Bellas
Artesy Literatura

- Radio Educacion

- Centro de Ingenieriay
Desarrollo Industrial

- Consgo Nacional parala
Culturay las Artes

- Comisiéon Nacional del
Deporte

Secretaria de Marina 96 46 8 150

Secretaria de Hacienda y
Crédito Publico 39 103 6 148

- Comisién Nacional Bancaria

- Comisiéon Nacional de
Vaores

- Comisiéon Nacional de
Seguros y Fianzas

- Ingtituto Nacional de
Estadistica, Geografia e
Informatica (INEGI)

Secretaria de Gobernacion 37 63 20 125
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Entities Goods Services Construction Total
services

- Centro Naciona de Estudios
Municipaes

- Comision Cdlificadora de
Publicaciones y Revistas
llustradas

- Consgo Naciona de
Poblacién (CONAPO)

- Archivo Generd de la
Nacion
- Instituto Nacional de

Estudios Histéricos de la
Revoluciéon Mexicana

- Patronato de Asistencia para
la Reincorporacion Socia

- Centro Naciona de
Prevencién de Desastres

- Consgo Nacional de Radio
y Television

- Comision Mexicana de
Ayuda a Refugiados

Secretaria de Desarrollo Social 15 42 36 93

Procuraduria General de la
Republica 47 35 4 86

Secretaria de Relaciones
Exteriores 5 76 5 86

- Sec. Mex. Com. Int.
Limitesy Aguas
Mex-EE.UU.

- Sec. Mex. Com. Int.
Limitesy Aguas
Mex-Guatemala

Comision Naciona de Libros
de Texto Gratuito 39 9 - 48

Secretaria de Turismo 3 44 - 47

Secretaria de la Reforma
Agraria 11 21 12 44

- Instituto de Capacitacion
Agraria




WT/REG4/1/Add. 1
Page 36

Entities Goods Services Construction Total
services

Secretaria de Pesca 8 19 11 38

- Instituto Naciona de Pesca

Secretaria de Comercio y
Fomento Industrial 10 22 2 34

Secretariadel Trabgoy
Previsién Socid 9 23 - 32

- Procuraduria Federa dela
Defensa del Trabgo

Consgjo Naciona de Fomento
Educativo 3 21 - 24

Secretaria de Energia Minas e
Industria Paraestatal 2 9 - 11

- Comision Naciond de
Seguridad Nuclear y
Salvaguardias

Secretaria de la Contraoria
Generd de la Federacion 1 8 - 9

Comision Naciona de Zonas
Aridas 1 1 4 6

Comision Naciona de
Derechos Humanos - - - -

Totd
Government enterprises 7,677 3,821 4,124 15,622

Industry

- Petréleos Mexicanos
(PMEX) 1,652 1,282 1,818 4,752

- Comisién Federa de
Electricidad (CFE) 1,786 164 1,531 3,481

- Consgo de Recursos
Mineros 10 5 1 16

- Consgo de Recursos
Mineraes 3 1 7 11
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Entities Goods Services Construction Total
services

Social security

- Instituto Mexicano de
Seguro Socia (IMSS) 994 1,122 97 2,213

- Ingtituto de Seguridad y
Servicios Sociales de los
Trabgadores del Estado
(ISSSTE) 225 369 198 792

- Sistema Naciona para €
Desarrollo Integra dela
Familia (DIF) 87 12 6 105

- Ingtituto de Seguridad
Social paralas Fuerzas

Armadas Mexicanas 12 10 41 63
- Ingtituto Nacional parala

Educacion de los Adultos 9 11 - 20
- Servicios Asistencides de la

Secretaria de Marina 11 1 - 12
- Instituto Nacional

Indigenista (INI) 4 4 - 8
- Centros de Integracion

Juvenil 1 1 - 2
- Instituto Naciona de la

Senectud 1 1 - 2
Commerce

- Compafiia Naciona de
Subsistencias Populares
(CONASUPO) 1,882 505 4 2,391

- Leche Industrializada
Conasupo S.A. de C.V.

(LICONSA) 279 41 1 321
- Bodegas Ruraes Conasupo

S.A. deC.V. 5 7 2 14
- Procuraduria Federa del

Consumidor 4 6 - 10

- Instituto Naciona del
Consumidor 2 4 - 6

- Distribuidora e Impulsora
Comercia SA. deC.V.
(DICONSA) 1 3 - 4
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Entities

Goods

Services

Construction
services

Total

Servicio Naciona de
Informacién de Mercados

Laboratorios Nacionales de
Fomento Industrial

Communications and
Transportation

Ferrocarriles Nacionaes de
México (FERRONALES)

323

57

99

479

Caminos y Puentes
Federales de Ingreso y
Servicios Conexos
(CAPUFE)

Servicio Postal Mexicano

Aeropuertos y Servicios
Auxiliares (ASA)

Telecomunicaciones de
México (TELECOM)

18
19

15

39

10
37

36

21

43
11

15

71
67

66

62

Printing and Editoria

Productora e Importadora
de Papel SA. deC.V.
(PIPSA)

Talleres Gréficos de la
Nacion

244

250

Others

Comision Naciona del
Agua (CNA)

Comité Administrador del
Programa Federal de
Construccién de Escuelas

Loteria Naciona parala
Asistencia Publica

Prondsticos Deportivos

20

35
51

246

254

56

Consgjo Naciona de
Cienciay Tecnologia
(CONACYT)

12
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Entities Goods Services Construction Total
services

- Comision parala

Regularizacion de la

TenenciadelaTierra 2 4 - 6
- Notimex S.A. deC.V. 1 4 - 5
- Instituto Mexicano de

Cinematografia 4 1 - 5
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CANADA
Federal Entities Subject to NAFTA whose Contracts
are Part of their Reporting Departments
1 Immigration and Refugee Board
2. Canada Employment and Immigration Commission
3. Atomic Energy Control Board
4, National Energy Board
5. Canadian International Development Agency (on its own account)
6. Department of Finance
7. Office of the Superintendent of Financia Institutions
8. Canadian International Trade Tribunal
9. Municipal Development and Loan Board
10. Department of Fisheries and Oceans
11. Science Council of Canada
12. National Research Council of Canada
13. Natural Sciences and Engineering Research Council of Canada
14. Canadian Human Rights Commission
15. Statute Revision Commission

16. Supreme Court of Canada
17. Canada Labour Relations Board

18. Medical Research Council

19. Socia Sciences and Humanities Research Council
20. Office of the Co-ordinator, Status of Women

21. Public Service Commission

22. Correctiona Service of Canada

23. National Parole Board

24, Canadian General Standards Board

25. Veterans Land Administration

26. Auditor General of Canada
27. Federa Office of Regional Development (Quebec)

28. Canadian Centre for Management Development
29. Canadian Radio-Television and Telecommunications Commission
30. Canadian Sentencing Commission

31. Civil Aviation Tribunal

32. Commission of Inquiry into the Air Ontario Crash at Dryden, Ontario
33. Commission Inquiry into the Use of Drugs and Banned Practices Intended to Increase Athletic
Performance

34, Commissioner for Federal Judicia Affairs
35. Competition Tribunal Registry



36.
37.
38.
39.
40.

41.
42.
43.

45,

46.
47.
48.
49,
50.

51.
52.
53.

55.

56.
57.
58.
59.
60.

61.
62.
63.

65.

66.
67.
68.
69.
70.

71.
72.
73.

Copyright Board

Emergency Preparedness Canada

Federa Court of Canada

Grain Transportation Agency

Hazardous Materias Information Review Commission

Information and Privacy Commissioners
Investment Canada

Department of Multiculturalism and Citizenship
The National Archives of Canada

National Transportation Agency

Northern Pipeline Agency

Patented Medicine Prices Review Board

Petroleum Monitoring Agency

Canadian Intergovernmental Conference Secretariat
Commissioner of Officia Languages

Economic Council of Canada

Public Service Staff Relations Office

Office of the Secretary to the Governor Genera
Office of the Chief Electoral Officer

Federa Provincia Relations Office

Procurement Review Board

Royal Commission on Electoral Reform and Party Financing
Royal Commission on National Passenger Transportation
Royal Commission on New Reproductive Technologies
Royal Commission on the Future of the Toronto Waterfront

Statistics Canada

Tax Court of Canada, Registry of the

Agricultural Stabilization Board

Canadian Aviation Safety Board

Canadian Centre for Occupational Health and Safety

Canadian Transportation Accident Investigation and Safety Board
Director of Soldier Settlement

Director, the Veterans Land Act

Fisheries Prices Support Board

Nationa Battlefields Commission

Royal Canadian Mounted Police
Royal Canadian Mounted Police External Review Committee
Royal Canadian Mounted Police Public Complaints Commission
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UNITED STATES

1989 United States Procurements

Total Procurements, Totals by Agency

(No Exclusions)
Vaues in Thousands of SDRs
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Agency Totd
Action 632
Administrative Conference of the United States 337
Agency for Internationa Development 318,647
Agriculture, Department of 1,901,393
American Battle Monuments Commission 3,368
Arms Control and Disarmament Agency 1,076
Board for International Broadcasting 93
Commerce, Department of 409,616
Commission of Civil Rights 347
Commodity Futures Trading Commission 5,973
Consumer Product Safety Commission 2,917
Defense, Department of 100,675,796
Department of Veterans Affairs 2,189,915
Education, Department of 161,854
Energy, Department of 12,663,287
Environmenta Protection Agency 122,640
Equa Employment Opportunity Commission 8,879
Executive Office of the President 10,043
Federal Communications Commission 2,724
Federal Election Commission 418
Federa Emergency Management Agency 130,527
Federal Maritime Commission 444
Federal Mediation and Conciliation Service 222
Federal Trade Commission 3,338
Generd Services Administration 2,742,977
Health and Human Services, Department of 1,415,743
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Agency Totd
Housing and Urban Development, Department 88,280
Interior, Department of the 1,200,598
International Trade Commission 1,578
Interstate Commerce Commission 1,574
Justice, Department of 1,023,695
Labor, Department of 440,361
National Aeronautics and Space Administration 7,892,519
National Archives and Records Administration 1,430
National Capital Planning Commission 25
National Foundation on the Arts and the 649
National Labor Relations Board 2,219
National Mediation Board 1,576
National Science Foundation 59,950
National Transportation Safety Board 33
Nuclear Regulatory Commission 31,439
Office of Personnel Management 16,947
Peace Corps 28,817
Pennsylvania Avenue Development Corporation 573
Railroad Retirement Board 4,210
Securities and Exchange Commission 14,584
Selective Service System 542
Small Business Administration 2,252
Smithsonian Institution 33,769
State, Department of 297,602
Tennessee Valley Authority 2,158,809
Transportation, Department of 1,311,253
Treasury, Department of the 665,992
United States Army Corps of Engineers - Civil Pro. 972,386
United States Information Agency 78,868
Totd 139,105,736




UNITED STATES

1989 United States Procurements

Below $25,000, Totals by Agency

(No Exclusions)
Vaues in Thousands of SDRs
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Agency Totd
Action 502
Administrative Conference of the United States 312
Agency for Internationa Development 19,023
Agriculture, Department of 656,245
American Battle Monuments Commission 3,368
Arms Control and Disarmament Agency 641
Commerce, Department of 105,740
Commission of Civil Rights 347
Commodity Futures Trading Commission 1,655
Consumer Product Safety Commission 1,792
Defense, Department of 8,813,388
Department of Veterans Affairs 1,153,348
Education, Department of 11,680
Equa Employment Opportunity Commission 4,250
Executive Office of the President 5,036
Federal Communications Commission 2,402
Federal Maritime Commission 267
Federal Mediation and Conciliation Service 222
Federal Trade Commission 2,158
Health and Human Services, Department of 521,531
Housing and Urban Development, Department 12,896
Interior, Department of the 331,129
International Trade Commission 1,112
Interstate Commerce Commission 784
Justice, Department of 407,615
Labor, Department of 25,060
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Agency Totd
National Aeronautics and Space Administration 141,504
National Labor Relations Board 1,171
National Mediation Board 223
National Science Foundation 4,783
Nuclear Regulatory Commission 6,199
Office of Personnel Management 14,807
Peace Corps 19,859
Railroad Retirement Board 2,306
Securities and Exchange Commission 3,477
Selective Service System 422
Smithsonian Institution 18,393
State, Department of 47,512
Treasury, Department of the 175,836
United States Information Agency 29,740
Totd 12,548,735
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UNITED STATES
1989 United States Procurements
Above $25,000, Totas by Agency
(No Exclusions)
Vaues in Thousands of SDRs

Agency Total Products Services
Action 130 0 130
Administrative Conference of the United States 6,265 264 6,000
Agriculture, Department of 1,245,148 905,493 339,655
Arms Control and Disarmament Agency 435 0 435
Commerce, Department of 303,876 124,860 179,015
Consumer Product Safety Commission 1,125 125 1,000
Defense, Department of 91,862,408 | 53,828,141 | 38,034,267
Department of Veterans Affairs 1,036,567 354,561 682,007
Education, Department of 150,174 71 150,103
Energy, Department of 12,663,287 507,095 | 12,156,191
Environmental Protection Agency 122,640 1,620 121,020
Equal Employment Opportunity Commission 4,629 507 4,122
Executive Office of the President 313,589 16,379 297,210
Federal Communications Commission 322 95 227
Federa Emergency Management Agency 130,527 42,267 88,259
Federal Maritime Commission 177 0 177
Federal Trade Commission 1,180 286 895
Generad Services Administration 2,742,977 1,346,326 1,396,651
Health and Human Services, Department of 894,212 244,780 649,432
Housing and Urban Development, Department 75,384 6,572 68,812
Interior, Department of the 869,469 89,774 779,695
International Trade Commission 466 66 400
Interstate Commerce Commission 790 0 790
Justice, Department of 616,080 217,362 398,717
Labor, Department of 415,301 10,846 404,455
National Aeronautics and Space Administration 7,751,015 1,627,837 6,123,178
National Archives and Records Administration 1,430 367 1,063
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Agency Total Products Services
National Foundation on the Arts and the 649 0 649
National Labor Relations Board 1,048 0 1,048
National Science Foundation 55,167 2,108 53,059
Nuclear Regulatory Commission 25,240 713 24,527
Office of Personnel Management 2,140 0 2,140
Pennsylvania Avenue Development Corporation 573 0 573
Railroad Retirement Board 1,904 294 1,610
Securities and Exchange Commission 11,107 233 10,874
Selective Service System 120 0 120
Small Business Administration 2,252 0 2,252
Smithsonian Institution 15,376 1,709 13,667
Sate, Department of 250,090 63,703 186,388
Tennessee Valley Authority 2,158,809 2,078,518 80,291
Treasury, Department of the 490,156 395,157 94,999
United States Army Corps of Engineers - Civil Pro. 972,386 50,087 922,299
United States Coast Guard 1,311,253 514,115 797,138
United States Information Agency 49,128 19,679 29,448
Total 126,557,000 | 62,452,011 | 64,104,989
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UNITED STATES
1989 United States Procurements
Below Threshold, Totals by Agency
(No Exclusions)
Values in Thousands of SDRs
Agency Tota
Action 632
Administrative Conference of the United States 337
Agency for International Devel opment 49,176
Agriculture, Department of 838,433
American Battle Monuments Commission 3,368
Arms Control and Disarmament Agency 789
Board for International Broadcasting 93
Commerce, Department of 144,943
Commission of Civil Rights 347
Commodity Futures Trading Commission 2,331
Consumer Product Safety Commission 2,794
Defense, Department of 11,668,542
Department of Veterans Affairs 1,419,872
Education, Department of 19,204
Energy, Department of 40,271
Environmental Protection Agency 3,071
Equal Employment Opportunity Commission 6,807
Executive Office of the President 6,591
Federal Communications Commission 2,724
Federa Election Commission 66
Federa Emergency Management Agency 7,414
Federal Maritime Commission 267
Federal Mediation and Conciliation Service 222
Federal Trade Commission 2,381
General Services Administration 242,915
Hedalth and Human Services, Department of 593,183
Housing and Urban Development, Department 15,459
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Agency Total
Interior, Department of the 438,880
International Trade Commission 1,578
Interstate Commerce Commission 832
Justice, Department of 458,173
Labor, Department of 34,492
National Aeronautics and Space Administration 236,661
National Archives and Records Administration 708
National Capital Planning Commission 25
National Foundation on the Arts and the 201
National Labor Relations Board 2,219
National Mediation Board 1,576
National Science Foundation 7,925
National Transportation Safety Board 33
Nuclear Regulatory Commission 12,162
Office of Personnel Management 15,057
Peace Corps 21,651
Pennsylvania Avenue Development Corporation 137
Railroad Retirement Board 2,899
Securities and Exchange Commission 3,808
Selective Service System 542
Small Business Administration 975
Smithsonian Institution 22,816
State, Department of 66,670
Tennessee Valley Authority 46,922
Transportation, Department of 70,726
Treasury, Department of the 188,560
United States Army Corps of Engineers - Civil Pro. 65,108
United States Information Agency 34,832
Total 16,808,400
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UNITED STATES
1989 United States Procurements
Above Threshold, Totas by Agency
(No Exclusions)
Values in Thousands of SDRs
Agency Tota Products Services
Administrative Conference of the United States 3,994 0 3,994
Agriculture, Department of 1,062,960 840,575 222,385
Arms Control and Disarmament Agency 286 0 286
Commerce, Department of 264,672 111,791 152,881
Consumer Product Safety Commission 123 0 123
Defense, Department of 89,007,253 | 52,172,570 36,834,683
Department of Veterans Affairs 770,043 308,472 461,570
Education, Department of 142,650 0 142,650
Energy, Department of 12,623,016 501,581 12,121,435
Environmental Protection Agency 119,569 1,468 118,101
Equal Employment Opportunity Commission 2,072 172 1,900
Executive Office of the President 280,089 11,390 268,699
Federa Emergency Management Agency 123,113 40,444 82,669
Federal Maritime Commission 177 0 177
Federal Trade Commission 957 179 778
Generad Services Administration 2,500,062 1,260,650 1,239,412
Hedalth and Human Services, Department of 822,560 239,839 582,721
Housing and Urban Development, Department 72,821 6,454 66,367
Interior, Department of the 761,718 70,552 691,166
Interstate Commerce Commission 741 0 741
Justice, Department of 565,522 186,228 379,294
Labor, Department of 405,869 9,983 395,886
National Aeronautics and Space Administration 7,655,858 1,600,327 6,055,531
National Archives and Records Administration 722 367 355
National Foundation on the Arts and the 448 0 448
National Science Foundation 52,025 1,844 50,181
Nuclear Regulatory Commission 19,277 499 18,778
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Agency Total Products Services
Office of Personnel Management 1,890 0 1,890
Pennsylvania Avenue Development Corporation 436 0 436
Railroad Retirement Board 1,311 204 1,107
Securities and Exchange Commission 10,776 170 10,606
Small Business Administration 1,277 0 1,277
Smithsonian Institution 10,953 485 10,468
Sate, Department of 230,932 60,243 170,690
Tennessee Valley Authority 2,111,888 2,038,100 73,788
Treasury, Department of the 477,433 390,612 86,820
United States Army Corps of Engineers - Civil Pro. 907,278 39,537 867,741
United States Coast Guard 1,240,527 496,945 743,582
United States Information Agency 44,036 18,552 25,484
Total 122,297,336 | 60,410,234 61,887,102
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ANNEX 2

Intellectual Property Questions and Replies (Nos. 191-205)

Canada and the United Sates are providing the attached responses to the questions on intellectual
property-related matters without prejudice to their respective views on the appropriate mandate of the
GATT working party on goods, the GATSworking party on services and the TRIPS Council in respect
of this subject. This submission of these responses should not, in any way, be interpreted to prejudge
positions that might be taken by any NAFTA Party or by WTO bodies in this regard.

191. How do the NAFTA Parties, in view of Article 19(1) of the TRIPs Agreement,
intend to remedy thefact that under Article1708.8 of the NAFTA theregistration
of atrademark may be cancelled for thereason of non-use after an uninterrupted
period of two years?

There is no inconsistency between the requirements of TRIPS, Article 19(1), and NAFTA,
Article 1708(8). A NAFTA Party cancelling a trademark registration only after the minimum TRIPS
period of three years of non-use would not be inconsistent with the NAFTA minimum period of two
years non-use.

192. Where a trademark of a foreign supplier cannot be used by that supplier in one
NAFTA member, isitsusein other NAFTA members affected?

No.

193. Does the fact that Article 1709.5(a) does not mention the right of the owner of
a product patent to prevent other persons from offering for sale or importing the
product mean that these acts are not subject to the patent owner's authorization,
as required under Article 28(1)(a) of the TRIPs Agreement?

Because NAFTA merely sets out minimum international standards, there is no inconsistency
between NAFTA and TRIPS on these points. With respect to " offering for sale”" and "importing", there
are differences between NAFTA, Article 1709(5)(a), and TRIPS, Article 28(1)(a), but NAFTA does
not prohibit the higher level of protection required by TRIPS Article 28(1)(a).

194. Does the fact that Article 1709.5(b) does not mention the right of the owner of
a process patent to prevent other persons from offering for sale the product
obtained directly by that process mean that this act is not subject to the patent
owner's authorization, as required under Article 28(1)(b)?

Again, NAFTA sets out minima of protections and does not preclude the higher level of
protection required by TRIPS Article 28(1)(b). With respect to "offering for sale", thereisthe textual
difference between NAFTA, Article 1709(5)(b), and TRIPS, Article 28(1)(b).

195. What are the implications of the choice of patent term between 20 yearsfrom the
date of filing and 17 years from the date of grant, notably in view of Article 33
of the TRIPs Agreement which providesthat theterm of protection available shall
not end before the expiration of a period of 20 years counted from thefiling date?
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There is no inconsistency between the requirements of TRIPS, Article 33, and NAFTA,
Article 1709(12). Canada already provides a patent term of 20 years from filing as will the USA with
respect to prospective applications. For existing subject matter, the USA will beproviding aterm which
is the greater of 17 years from grant and 20 years from filing.

196. Do the Partiesto the NAFTA consider that the protection granted under Articles
1712.1(a) and 1712.2 fully meets the requirements under Articles 23(1) and 23(2)
of the TRIPs Agreement?

TRIPS, Article 23(1) and 23(2), contain specific obligations which are absent from NAFTA,
Article 1712(1)(a) and 1712(2). Therelevant NAFTA obligation focuses on whether or not the public
would be misled. In this regard, no changes to Canada' s domestic law were necessary. However,
Canadd s WTO Agreement Implementation Act contains specific provisions to implement the obligations
under TRIPS, Articles 23(1) and 23(2).

Toimplement Article1712, changesweremadetotheU.S. trademark law. Additional changes
were made to the U.S. trademark law to implement TRIPs Articles 23(1) and 23(2), which become
effective on January 1, 1996.

197. How do the Parties to the NAFTA interpret the reference in Article 17.12.4 to
use of a geographical indication in a continuous manner "for at least 10 years"
or "in good faith" notably in view of thefact that the TRIPs Agreement specifically
refersin Article 24(4) to use "for at least 10 years preceding 15 April 1994" or
"in good faith preceding that date"? How is the compatibility with the TRIPs
Agreement going to be assured?

NAFTA, Article 1712(4), and TRIPS, Article 24(4), are grandfathering exceptions which Parties
may choose to use with regard to the specific obligations in the respective instruments. Because of
the purely optional character of the two provisions, there is no question of inconsistency between
NAFTA, Article 1712(4) and TRIPS, Article 24(4).

Inview of thedifferent obligationsin the two instruments, while an exception based on TRIPS,
Article 24(4), is contained in Canada' s WTO Agreement Implementation Act, Canada has not found
it necessary to rely on the facility provided by NAFTA, Article 1712(4). Consequently, thereis no
possibility of making acomparison between Canada s treatment of foreign rightholdersunder NAFTA,
Article 1712(4), and TRIPS, Article 24(4).

The United States implemented the grandfather clause contained in NAFTA Article 1712(4)
in connection with its amendment to its trademark law to implement Article 1712 of NAFTA.
Additionally, the grandfather provisions of TRIPs Article 24(4) are incorporated in the U.S. changes
to its trademark law to implement TRIPs Article 23(1) and 23(2).

198. What isthe meaning of Article1712.8 and what arethesituationsthe Partieswish
to cover in this paragraph?

NAFTA, Article1712(8), originated with TRIPS, Article24(8), asembodied inthe 1991 draft
Dunkel text. NAFTA, Article1712(8), and TRIPS, Article24(8), sharethesamerationale, i.e. alimited
exception permitting the use of a trade or business name that happens to be similar or identical to a
geographica indication.
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199. Does the fact that Article 1713.3 does not mention the right of the owner of the
industrial design to prevent other persons from importing articles bearing or
embodying that design mean that this act is not subject to the design owner's
authorization, as required under Article 26(1) of the TRIPs Agreement?

With respect to importation, there is a difference between the level of protection required by
NAFTA, Article 1713(3), and TRIPS, Article 26(1). WhileNAFTA does not require this higher level
of protection, it does not preclude it.

200. Could the NAFTA Parties explain the exact significance and implications of
Article 1715.7?

NAFTA, Article 1715(7) isrelated to TRIPS, Article 44(2), on "injunctions" in the sense that
discussion of NAFTA, Article 1715(7), originated with therelevant TRIPS provision in the 1991 draft
Dunkel text. NAFTA, Article 1715(7), permits NAFTA Parties to maintain a domestic legal system
in which injunctive relief is not available against the State with respect to its infringement of an
intellectual property right.

201. How do the United States of America intend to extend, by virtue of Articles 4,
9, 14(6) and 70(2) of the TRIPs Agreement, the protection granted under Articles
1705.7, 1720.1 and 1720.3 of the NAFTA?

Article 1705.7

Article 1705.7 requires the United States to restore copyright in certain motion pictures produced
in Canada or Mexico that had been declared to be in the public domain pursuant to 17 U.S.C. 405.
Section 514 of the Uruguay Round Agreements Act (URAA) restores copyright in all works (including
sound recordings) originating in WTO members that have fallen into the public domain in the United
States for failure to comply with formalities or for the lack of copyright relations between the United
States and the country of origin. The United States thus provides to nationals of WTO members far
more protection than is required in Article 1705.7 of NAFTA.

Article 1720.1

Article 1720.1 provides that the NAFTA does not give rise to obligations in respect of acts
that occurred before the date of application of the relevant provisions. Article 70.1 of TRIPs contains
asimilar provision. TheUnited Statesisin compliance with both provisions, neither of which requires
any action by the United States.

Article 1720.3

Article 1720.3 states that, except as required under Article 1705.7, a party does not have to
restore protection for subject matter that has fallen into the public domain in its country of origin.
As noted, section 514 of the URAA restores copyright protection to the entire range of copyrightable
works (including sound recordings) that have fallen into the public domain in the United States for
failure to comply with formalities or for the lack of copyright relations between the United States and
the country of origin.



WT/REG4/1/Add. 1
Page 58

202. Isthe possibility to accept, from the entry into force of the NAFTA, applications
from plant breeders for plant varieties and subsequently protection, limited to
nationals or domiciliaries of a NAFTA Party?

Theability toapply for such protectionin Canadaand the United Statesisnot limited to nationals
or domiciliaries of a NAFTA Party.

203. How do the United States and Mexico intend to extend, by virtue of Article 4 of
the TRIPs Agreement, the protection granted under Article 1709.4 to nationals
of and patents granted in other WTO members? What is the exact procedure
that these nationals have to follow in order to obtain such protection?

Because the United States provided product patent protection for pharmaceuticals and agricultural
chemicas commensurate with Article 1709.1 at the time the NAFTA was signed, Article 1709.4 imposes
no substantive obligations on the United States.

204. The NAFTA requires protection and enforcement stricter than those provided by
the TRIPs Agreement. Dothe NAFTA partiesapply these measureson an m.f.n.
basis to non-parties to the NAFTA? If not, why not?

Once the intellectual property provisions in Canada's WTO Agreement Implementation Act
and the United States' Uruguay Round Agreement Act, arein force, the protection and enforcement
measures in Canadian and U.S. intellectual property statutes, respectively, will apply equally to WTO
Members and NAFTA Parties

205. Havetheintelectual property standar ds, includingthosewhich establish protection
greater than or different from that provided in thefuture TRIPS Agreement, been
reflected in the three national legislations?

In Canada s view, all our intellectual property obligations under NAFTA were fully satisfied
on 1 January 1994, the day the NAFTA Implementation Act came into force.

Changes needed to U.S. legidation in order to implement NAFTA chapter 17 were accomplished
through the provisions of sections 331-335 of the North American Free Trade Agreement Implementation
Act.





